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POLITICAL SQIENCE 


THE BiRITTSH CONBTITUTTOI^ 

Q. 1. *‘The En]|lish Constitution does not 
reality exist” —(De Tocqueville). Discuss. 

(P. IT. 1935). 


Ans. This famous aphorism of Alexis De 
Toctjueville, tb« eminent ITeiich student of Foreign 
Governments, is based r>n a x'.rong interpretation 
the t‘ord ‘con.stitu’tion.' iF'be misunderstandmg arises 
due to the fact that a Frenchunn 'and an American) 
under^itands bv the term constitutu/n some written 
constHijional dcK'unient not altcrabU* bv the ordinary 
legislature. W’hy i> thi^ ^ a b'renchman 

IS ma-usturned to a long ‘urces-i-n of written con- 
stituli- H'lS, s^‘(f c mtained, complete* and conerer.t For 
him Enginhmen 'na\e no rrm'^lituti.tn because ■ — 


^Int%i-preta- 
tmn of ihe^ 
word con- 
^tiluTion by 
Ainencnns 
Hfjd Frenrh- 
iiion. 


(^) Th<-ir governmental system is not embodied 
in written (. onsiituiion. 

(?*} •Their go\ ernmental machinery depends 
partly upon Statute Law, tfut mere largely upon Com- 
mcm Law, and up-on [a e'-'edents? conventions, and 
understandings, ^ * 

(tti) Parliament ran, by process of ordinary 
iegisiation. make any change, at any Ume, jn the 
country’s fundamental laws, Thi‘» in fa< was the 
opinion ot IV, Tocqueville. • 

iiv) The i'inglish constitution is neither definite 
and concise m form nor orderly in arrangt-nunt. • 

(I'l Ncit a .‘"ingle document apiproaches even 
remotely a constitiun nai instrumcnij^ “The English,” 
writes ILailmv m his .S//<d?cs' on Consiifutional Ltnc, 
“have left the differeul tiaris of their constitution just 
I where the wave of ihstcry had deposited them ; they 


Uefisons 
fur this 
wiong 
view. 


Parliament 
chan ares it 
too often. 


J'udnng 

and order- 
ly. 



Itcannot 
be under- 
stood from 
stfitutes. 


Arg“um''nt8 , 
e 2 ;ainst De 
Toco lie- 
ville s 
opinion. 


Some of the 
statutory 
enactments 
which make 
the 

English 
con stir u- 
iion a 
written 
one. 


have not attempted to bring them togetner^ to dasSi- 
fy or complete them, oi to make a consiste it and 
coherent whole. It is scattered ; constitution g’ves 
no hold to sifters of texts and seekers ar.er 
difficulties.” 

No wonder then, if DeTocqueviile declared in a 
famous assertion, ‘‘In England, there is no constitu- 
tion.” 

But we are not justihed in making this sweeping;:; - 
statement because ; — 

(a) “Although an infinitely complex amalgam of 
institutions and principles, the British constitution is 
perfectly intelligible. ” — Josef Kedlich. 

(b) A constitution is something established as the 
legal basis of government — whether by a constitutional 
convention or by process of evolution. The British 
constitution does provide a legal basis of liovernment. 

(c) “It is the result of a process in which 
charters, statutes, decisions, precedents, usages, and 
traditions have piled themselves one upon the other 
from age to age. Or, to use Sir William Ani,on’s 
metaphor, it is a rambhng siructure, to which suc- 
cessive owners have added wings and gables, porches 
and pillars, thus modifying it to suit their ii.imediate 
wants or the fashions of the time. Its architecture 

bears the imprint of many hands It is a mediaeval 

edifice which has been renovated and modernized.” 

•r * 

— Munro. 

U^) We can call the English constitution at least 
partly written it based upon statutory enactments 
^such as : — 

(»■) The Statute of 1707 — defining the relations of 
England and Scotland. 

(it) The Statute of 1800 — defining those of 

Great B‘'itain and Ireland. 

(tit) The Great Statute (the Habeas Corpus Act) 
of lb79-~defining and maintaining personal 
liberty. 
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f t>) The Great Charti|r of 1215 — curtailfjg the 
prerogatives of the Crown. 

I (v) The Petition of Right (1628), ihe Bill of 
Rights (1689), the Act of SettL'^ment (1700) 
— all aiming at curtailing Ihe^ prerogatives 
of the Crown. 


(vi) The Acts of 1832, 1867, 1884 and 1885 — 
givmg the qualifications of Parliamentary 
Rlectors and the number and limits of fhe 
i 'arlianientary constituencies. 

(ill) The Statutes of 1835, 1888 and I 894 -for 
the Local Governments. 

<LAlthough they cover ^nly a small fragment of the 
whole ground, yet thev convince us of the true 
characteristics of the English constitution. 

(tO-VVhat*we have to recognise is that it is not a 
necei^sary character of a constuulion that it should 
consist of formal and precise cpde of laws, n'ade 
and changeable in a manner peculiar to themselves. 
The U)undaries of the constitution are set by a certain 
type of political sentiment called the “constitutional 
sen^t!'’ of the nation. I'his 'constitutional sense’ of 
I’lngiishmen h evidenced by the fact that they' have 
w) Rules *of law ; ( 11 ) Kyles of the common law ; 
(in) Rules of statute law ; (iv) The Privileg:^s of 
Parliament ; iv) The ‘conventions of the CiUistitutioa' 
and vi) The princPdes relating ^to the liberties of the 
subject ; (tni) Mass ^f precedents ; iviii) Authorita- 
tive sayings of great lawyers and statesmen. • • 

(/) Sir William Anson remarks^ “ The constitu- 
tion must b# found by those who seek it, in statutes, 
in iidicial decisions; in custom, in convention ; it is 
ipt set forth in text books ; it may be learnt in* its 
important features by the observation of the course 
and conduct of poiitics ; but in aiuthoritative docu- 
mentary form it is not to be found.” 


For a con- 
stitution a 
}H>liycal • 
sentiment 
is needed. 

1 1 is f»resent 
in the 
Kiighsh 
constitution 


It is not 
necessary 
thi|t it ‘ ' 
should be 
in a dc^u- 
mentary 
form. 


(g) Some unwritten and flexible elements arc 
present in every constjtution. *To*day the American 
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English 

constitu- 

tion 

consists of : 


Great char- 
V=*r8 and 
landmarks. 


constitfjtion includes also ipany statutes, jitdic?^! de- 
cisions, usages and * customs * of the const'^tution. 
Thus th^ distinction between the English and Eifeijch 
and Americmi constitutions, if rightly understood knd 
grasped, is otily apparent and not real and funda- 
mental. , 

Thus De Tocqiteville erred when he remarked 
that, “Englishmen had no real constitution.” 

« Q. 2. What arc the various elements t/hit'ii 
constitute the English constitution? (P. (/. 

1935). 

Ans. The elements which constitutes the 
English Constitution fall into ^ some five main ca‘ego- 
ries or groups : — 

(A) Great charters and other landmarks. 

These consi-^t of certain charters, petitions, 
statutes, historic documents embodying solemn 
agreements, or engagements at the times of political 
crisis or change, and oilier great constitutional land 
marks. The following are the examples : — 

(f) Magna Carla (1215). 

fji) The Petition of Right (1628). 

(f*V) Tb*» Agreement o# the People (1647). 

(iv) 'Phe Bill of Rights (1680). 

(v) The .\ct of Settlement (iTi^M). 

{vi) The Acts of Union with Scotland (1707). 

' 'and with Ireland (1800), 

{vii) The Great Reform Act (1832). 
iviii) The Parliament Act (lOllK 

Ux) The Government of India Act (1919) and 
that of 1935. 

{x) The Gov»‘rnment of Ireland Act (1922). 


AH of these do not make a comprehensive code 
and cover a very small portion of the fabric of British 
constitutional law. 



(B^ Statutls. 

t These are ordinary Itatutes which Parlilment has 
plassed from time to time. These define the powers of 
ti!e Crown, guaranteeing private rights, regulating the 
uSufferage, establishing the courts, ij creating other 
Governmental machinery, conducting the elections, 
defining the powers and duties of public officials and 
the routine methods of Government. 

, The various reform acts from 1S3Z to 1918 and ihe» 

following art the examples 

(t) The Habeas Corpus Act of 1679. 

(it) The Septennial Act of 1716. 

(iVil The Muniijipal Corporations Act of 1^5. 

(iv) The Parliamentary and Municipal Elections 
Act of 1872. 

(v) *The Judicature Acts of 1873-76. 

(vi) The Local Government Acts of 1888, 1894 
and 1929. 

(r/f) The representation of the People .Act of 
1918. 

(viii) The Equal Franchise Act of 1923. 

{C' Jkitiicial Decisions. 

These decisions of nhe Law Com-ts have helped 
tremendously in the developanent of the English. 
Constitution. Whenever a/iy doubts hive arisen re- 
garding the provisions or the true meaning of charter 
•and statutes, the*decisions of competent judges have 
rightly interpreted them and e-xpiained tfie sdope and 
limitations of their various provisions. Thus they 
form a bbdy of written constitutional law' by them- 
selves and are an important element of the Englisb 
Constitution. 

Examples are ; — 

(f' The decision in Bushell's case (1670) 
which established the independence of 
juries. 


tatute . 


Judicial 

decisions. 



The C'om. 
inon Lfiw. 


Conven- 
tions an<l 
andersiand- 
ings. 


yonven- 

ions 
iefined. 
igff dehne» 
hem. 


{ii^ The Decision in Howelfs, ease {7678). 
t» This established tbe immunity of judge'l 

(D) The Common Law. 

By CoriSmon Law is meant that body of legal rulds 
which grew up, in England apart from any action oi 
Parliament and got recognition. They, in fact, grew up 
on the basis of usage. The following are the examples: — 

(i) Ancient promises of Kings. 

(ft) Immemorial rights and liberties like f^fee- " 
' dom of pubfic meetings, freedom of person 
and speech. 

(itf) The right to a jury trial in criminal cases. 

{tv) The right to redress |^or toruous actions e>f 
Government officers. 

(v) The prerogatives of the Crown, etc. 

The common law is continually in process of 
development by judicial dtcisiun. d he rules i>t the 
Common Law have not^been reduced to writing e.v(:ept 
as are to be formed in reports, legal opinions, luinial 
decisions of the courts, etc. 

(E) Conventions and Understandings. 

“Any one who desires to know the Briti?,h consti- 
tution must study the conventions as carefully f*s the 
positive rules of •Law.” — Dicef. 

• And he ij, right. These conventions exert a subtle 
influence in various branches of the Giwt-rnment, be- 
cause the English constitution is r^uch older than,; 
others an^J the usage.s have bad influence from times 
immemorial. A large pari of the British Governmental 
system depend upon custom rather than uppn.s laws 
or judicial decisions- 

What are these conventions then ? 

(*) These consist of understandings, habits, or 
practices or usages or*, customs which by their sole 
authority regulate a large proportion of the actual day- 
to-day relations and activities of even the most impor- 
tant of the public authorities.— Ogg. 
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Or (i*i We can describe them in the wirds of 
Dicejias customs or understandings which give us the 
mode in which the several members of the sovereign 
leg^lative body should exercise their discretionary 
aj^thority, whether it be termed the prerogative of the 
Crown, or the privileges <»f Parliament. C>r, we can 
say that they can tell us how the discretionary power 
of the executive is to be employed. 


(tii) These conventions are not recorded by any 
instil tflion Nevertheless they have been understood 
with fair exactness, and have been followed scrupu- 
l.Hisly by ministers in their correspondence and 
speeches and even written down by such authorititft 
such^as Anson, Dicey, Haijehot, May and Hearn. 

Examples of Conventions. 

(i) A Ministry, which is outvoted in the House 
of Commons, ‘is, in many cases, bound to retire 
from office. 

(if) Cabinet, when outvoted in any \'ital 
r]':e‘'t!on, may apfieal once to the Ctuintry by means 
of a dissolution. 


Dicey 
de tines 
them. 


Olher 

writ-iTsi 

frdloweii 
the in. 


Examples 
of r«jiiveri- 
tiOlJS. 


(tjf) If an appeal to the electors goes against 
[ the Ministry, they are hound to retire from ofhce, or 
have no ri^bt to dis^'^lve Par'^ament a secogd time. 

(fv) The Cabinets are respunsibie to Parliament 
as a body for the general conduct^ of affairs, 

(r) The party. who, fur the time being, 
ccmtBand a majority iitthe House of Comrnoits, Ixive 
a right to have their leaders placed in office. The 

I nost influential of these leader^ beconaes the Premier. 

(vi) Treaties can be made without the authority 
d any Act of Parliament, but the Crown ought not 
o make a treaty w hich will not command the appro- 
>ation of Parliament. The same applies to foreign 
loHcy and the proclamation of war. 

(vii) If there is a diflFe.rence of opinion betw een 
bu? House of Lords ami the Houge of Commons* the 
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HouseW Lords ought at ope point to give way ;ftOther- 
wise the Crown is to create or threaten to -create 
enough oew peers to over-ride the opposition of ^he 
House of Lords and thus accede to the wishes of 'rthe 
House of Commons. This prerogative was actu^Uy 
exercised in 1711 and 1832 and L^ll. 

(vm) Parliament ought to be summoned for the 
despatch of business at least once a year, 

(ix) All measures passed by Parliament 
be assented to by the Crown. 

(x) A bill must be read three times in each 
House before being passed and going to the King for 
signature. This convention has been modifi^^d by 
the Parliament Act. 


** Sanctions 
behind 
these con- 
ventions. 


What is the sattciion by which obedience to the 
conventions is enforced * 

[a) Some writers think that obedience is ulti- 
mately enforced by the /far 0 / impeachment. This 
view IS not tenable. Impeachment has grown out of 
use. it is obsolete. 


Fear of 
impeach- 
ment. 

Force of 
public . 
pinion. 
Dicey 

differs from 
Ogg, Lowell 
and Sir 
Maurice 
Amos. 


Force of 
the lAw. 


(b) Some writers think that obedience is ensured 

by the force of public opinion. But ‘public opinion' 

is a vague term. Sometimes public opinHm condemn 

war but wAr does follow'. • This is Dicey's opinion, 

* 

But Ogg following Lowell and Sir Maurice Amos 
supports the contention that the fprce of public opinion 
ensures the obedience of conventions. * Conventions 
are observed because they are code of honour.* They 
are, as it were, the rules of the game, and the single 
class in the community which has hitherto had the 
conduct of English public life almosf entirely m its 
own hands is the very class that is peculiarly sensitive 
to obligation of this kind. It is a kind of trust to^be 
held by the party in power. The nation expects their 
observance anif the nation’s feelings form the strong 
support for their obedience.” 

(c) However, Dicey differs from all and think 
that obedience is eofcarced by the power or the forte 
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o/yte Law. The breach of the conventions and 
• their underlying principles will immediately bring the 
offender into conflict with the courts and the law of 
the land. i 

He gives aj\ example : Parliament is to assemble 
at least once a year. Suppose it does not assemble 
and it is not called for two years. The consequences 
would be that the Army Act or the Mutiny Act would 
““expire and the Government would lose all disciplinary 

authority over the troops ....Also large portion of 

the taxes would cease to be legally due and could not 
be legally collected. Thus the Ministry wouljl be 
brought directly into conflict with the law of the land 
and involved in inextricable embarrassments. 

An annual meeting of Parliament is therefore 
a prcifticah'ttecessity. Without it, public officials 
would find themselves performing illegal acts. 

Conclusion. 

• The British constitution thus ‘*is an infinitelyt 
complex amalgam of institutions, principles, and! 
practices ; it is a composite of charters and statutes, I 
of judi<^ial decisions, of Common Law of precedents, 
and usages and traditions.. It is not qpe d(x:umeot, 
but thousands of them. It is noL derived from one 
source, but from several. It is not a completed thing, 
but a process of growth. It is a child of wisdom and 
chance, whose qpurse has been indifferently guideti 
by accident and by high design.** 

Q. 3. Distinguish betweei; Conventions and 
Laws of British constitution. 

(A) Difference between Conventions a nd Laws. 

For conventions read Q. Also read tne 
following : — 

Laws proper are \ — 

U) A set of laws. 


Conclusion 


Conven- 
tions and 
Laws differ 
entioted. 

IlAWS. 



POI-ITICAL SCfENClE^ 






(it) Recognised and enforced by the Courts^ 

o« ^ 

Conven- (i) A bc^y, not of laws, but of const itutionsf? 


tions. 


or political ethics. 


Encrlish 
Constitvi- 
tional law 
denned. 


Constitu- 
tional Law 
in 4be real 
sense. < 

Examples. 


(if) Neither recognised nor enforced by the 
Courts. 

English constitutional Law may I e defined as 
that branch ot law which treats of all those rt les*^ 
which directly or indirectly affect the '’ exercise or dis- 
tribution of the sovereign power in the State. Laws 
regelating Local Government are not usually re- 
garded as constitutional matter. So far as ftnghsfa 
Constitutional law' is concerned, these rules can oe 
divided into two classes. 

(i) Rules which are enforced by the courts and 
are in the strictest sense Laws — termed the Law of 
the Constitution. 

Examples are : — 

(a) “ The King can do no wrong." The king 
cannot be held responsible for any Act 
performed in his name. There is no pro- 
cess known by which he covild be brought 

to tdal. ^ 

• 

(b) “ 'i here is no power in the Crown to dis- 

pense with the obligation to obey a law'." 


(c) “Some person is legally responsible f^r 
every act done by the Crown.” 

id) “The right to personal liberty." 


4e) “ The right of public meeting." 

(/) The order of succession to the throne, the 
powers AOd duties of many of the depart- 
ments of State* the duration of Parliaments, 
the qualifications of Parliamentary elections, 
the tenure of office of the judges — all 
matters are regulated by the statute. 



TjniUiiH CONSTITUTION 1^ 

i(M‘) Rules consisting of conventions, ulderstand* 
ingsf usages, habits and practices, which though they 
may regulate the conduct of the several, members of 
the sovereign power, of the ministry and of other 
^officials, are not in reality Laws since they are not 
enforced by the (government are called the Conventions* 
of the Constitution. Thus the distinction between 
these and the Laws, 

^ For their illustrations see Part first under conven- 
tions and understandings and also: — 

There is no power in the Crown to dispense 
with the obligation to obey a law.” This is stated, in 
the Bill of Rights. The Government w'ouid be acting 
illeftally it it does not recognise the validity of a law 
existing in a statute book. 

“a Parliament having been in existence for 
five years must be dissolved^ 

Thus we may conclude: 

Constitutional Law proper cotuprises laws 
cogifiz'ible and enforceable by courts of justice and is 
to be found in Acts of Parliament and decisions of the 
law courts. The Acts of Union with Scotland and 
Ireland, »and the Act by which he vacates a seat in 
the Commons when a mefmber accepts' an office of 
profit under the Crown, are instances of c^^nsiitutional 
statutes. 'File decision in Somerset’s case, where 
it was held that slavery could not exist in England, 
and that a slave became freeman as soon as he touch- 
ed the English shore, established an important con- 
stitutional doctrine. 

They are in the process of a pure national growth 
in all possible directions. T hey are, for the same 
reason, somev\hat unprotected against premature and 
ill-considered change. 

The conventions of the constitiition^ on the 

other hand are customs and traditions which are 

1 not enforced by the courts, but w'htch, through conti- 

% 


When con- 
stitutional 
lawH be- 
come con- 
ventions. 




Ccnclusion. 

With 
regard to 
( 'onsntu- 
tional Law. 


With rejsard 
to conven- 
tioa«. 
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Dual usage, have obtained nearly the force of Uw. 
They form part of the constitutional unwritten laws, 

One writer goes so far as to say that “The Eng- 
lish coDStitutioJial law is no law at all but only a 
cross between history and custom.” 

This expression consists of two parts. The first 
part viz.^ the English constitutional law is no law 
at all, is hardly correct. Because the English consti- 
tutional law consists of two parts, (i) the rifles- 

embodied in statutes, or in fundamental or organic 
laws enacted by the supreme legislative power and 
(/i)^the conventions which though they have no legal 
sanction are equally obligatory. 

I 

The second part of the expression, viz., the Eng- 
lish constitutional law is only a cross between history 
and custom, is partially true. It is most true that it 
has originated from history and custom. Ihat i.> why 
the English constitution can be traced from a time 
when tiie King did evtrything, until at present day he 
does nothing personally. And the rule that a ministry 
must resign on an adverse vote in the House of 
Commons is a customary rule 

But it cannot be wholly true that it is a cross bet- 
ween history and custom as the English conf.titiUioD 
is also based upon statut'^s, quasi-statute'^, judicial 
decisions, which have legal sanction and can be enforc- 
ed by judicial authority,* 

Q. 4. “The conventions of the constitution 
are based \ipon and secured by the law of the 
land.“ Discuss. 


The chief 

characleria- 

ties of the 

Bnglihh 

Coaetitu- 

iion. 


A ns. Sea Answer to Q. 2 under . “Sanctions 
which enforce conventions.’* 

I 

Q. 5. What are the chief characteristics of 
the English constitution? 

Ans. (a) Th^ chief characteristics of the English 
constitution are: — 

(i) “The Enulish constitution has not been made 
but has grown.’* 
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Tlfe English constitution is the outcome of 
gradua!^^ growth and development- “No precise 
date could be named as the day of its bkth ; no 
definite body of persons could claim to be its creators ; 
no boe could point to the document which contained 
its clauses — it was rj short a thing by itself.” 

“It is somewhat rambling structure, and, like a 
'house which many successive owners have altered just 
cp far as suited their immediate wants or the fashion 
of tlieTime, it bears th*e mark of many hands,” 

"‘k'eudalism depicts the infancy of the English con- 
stitution ; Magna Carta is, as it were, the baptism of 
the infants ; the Revolution has imparted the strength^ 
of nra<’}boui ; and in an ext^ded system of representa- 
jii, England has discovered the political elixir that 
confers vigour and immortality.” 

(h) it is, an ui.'written constitution 

(See Q. 1 and 2.) Because no single document con- 
tains the entire constitution it is arg;ued that there is no 
onstitution. This was the impiicaticn of DeTocquevil- 
e*s famous apliorism already discussed but it must be 
emenibered that the English constitution has some 
ntten laws or statutes which have very considerably 
modified the constitution, such as, the Bill of Rights 
loH9), the various Franchise Acts of the 19th and 
0th centuries and especially the Parliament Act of 
911. 

lit) The English constitution is flexible. 

The unrestricted lejial supremacy of Parliament, the 
ower to amend the constitution by the process of ordi- 
ary law making, have given the British political system 
degree of ftexibility. Walter Ba^ehot wrote that 
arliament could abolish trial by jury, pass bills of 
ttainder, confiscate prospects without compensation, 
ake the suffrage away from all but tax-{>ayers, and 
til off the British Dominions. This flexibility is due 
the fact that f*) the provisions of the Fmgli^h consti- 
tion whether written or unwritten are broad enough 
permit considerable changes; (tt) the traditions of 
e English people mahe it sucL. 


It has not 
been made 
but has 
growm. 
it is a thing 
by itself. 

It is a 

rambling, 

structure. 


It Ks an un- 
written 
ronstitu- 
tiun. 
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flexible 
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does not 
break. 


There is 

unbroken 

continuity. 


Its lepjality 
and impar- 
tiality. 
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i'he constitution bends but does not breaR. It is 
less susceptible to revolution. ‘ In France^ ’ said 
Napo!e»n II I » * we make revolutions but not reforms.' 
In England they make reforms but not revolutions. 

k * There is unbroken continuity of the English 
constitution due to (a) the geographical isolation of 
England, (b) the racial genius of the British people, 
(c) and the constitutional flexibility of their constitu- 
tion. The continued national life of the English 
people has remained unbroken for.., fourteen hundred 
years. 

Jv) Legality and Impartiality. 

There is supremacy ^)f law, f. e., (a) no -»ian is 
punishable except for a distinct breach of the law and 
this breach must be proved In the ordinary courts of 
the land ; (b) There is one law fen; all ; (c) the 

rights of individuals are maintained. 

(For further ‘discussion see Q. 32). 

(vt) There is difference between constitutional 
theory and governmentai practice as exists in 
no other country. 

In theory it is something else but in practice it i 
quite different. That is ^hy we say in Tne Britisl 
constitution ‘^nothing is what it seems or seems wba 
it IS. ” For example ; — 

(ii) The cabinet is to be appointed by the King 
but in actual practice it is thcj prime minister, who 
chooses fiis cabinet colleagues. 

(b) Parliarqfnt is to be dissolved or summoned 
by the King, but it is the Prime Minister who actually 
decides for such actions. 

(c) By the constitution things are assumed to he 

done in one way; the officials do them in another way- 
“There is nothing which the King cannot do in 
England ; but in actual practice, even his formal 
speech at the opening of a Parliament is written only 
on the advice of the Ministry. * 



(fAti) The conventions of the constitution I depend 
upon|the law of that land. 

^yivitt) The English constitution is d)nvenient 
rather than symmetrical/ 

Q. 6. What are the chief meriU of the 
English constitunon ? 

Ans, The merits of the English constitution 
are : — 

England is the home of parliamentary institu- 
tions ; she was the first to develop this form of 
Government. 

(n) It had a peaceful development. Here th^e 
hadf^een reforms and lesi? revolutions. 

(ill) The system of Bicameral legislature 
first developed here. 

Thfft is wfiy Bagehot says that the English con- 
stitution serves as a place to preserve national dignity 
and aristocracy without permitting to do mischief. 

(u) The cabinet is the central wheel. 

^'he excellence of the British constitution consists 
in the nearly complete union of the executive and the 
legislative powers which is proved by the position of 
the cabiriljt. 

• , 

{v) It contains an efficient simple part for the 
real work of Government. It is the* House of 
Commons. 

• (vi) It has a dignified part ^ 

'historical, complex, august, theatrical and adapt- 
ed to the capacities and feelings of .the masses/ It 
consists of tBs House of Lords and the Monarchy. 

(vtt) There is best guarantee for the people's 
iiberties through the development of the of Law 

and the Common Law. ^ 

ivtii) It is a unitary Government having a non* 
federal, form because all power is concentrated in 
single Government, centring at London. 
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(i:r) \Xhere ts the supremacy of the Parliament 
which is given unlimited ordinary legislative and c^nsti; 
tuent powers. 

Under the English constitution, the King is‘ a 
nominal head ; Parliament is practically the legjTil 
sovereign ; the electorates the poUtic^^l sovereign. 

(r) The system of checks and balances keep the 
English constitution going- 

(jTi) The dififerent parts of its administr^tiv.- 
machinery are so closely adjusted that they can act 
and reach on one another so as to produce a harmo- 
nious result. 

Q. 7. “By the passage of the ParUamcntary 
Act in 191 1, the British Xonstitution has “be- 
come a partially written one. ’ Criticise this 
statement. 

Ana. A written constitution tas that of 
countries like U. S. A., France etc.) gives us dehnite 
provisions which lay "down powers for the different 
coDStuuents of the Governmental machinery and for 
Its own amendment. But the English consiiiulKjti is 
more peimeated ty custom and amveiuion than any 
other. The fundamental political institutions of Great 
Britain are not set down in writing in any ^formally 
accepted document or docurnenl«-. d'hey are regulaieJ 
by judicial decisions and a series of under.-,tanJing^> or 
conventions. 

But to ^ay for that reason that the 3f.nghsh cun- 
stitution hgs ever remained an Unwritten one, is* to 
remain in the dark and to be oblivious of the true 
history of the grov^h of the English constitution. 

In fact, the Parliamentary Act of 1911 has 
gona a long way to remove that misunderstanding. 
This Act dehnittly and unequivucaily asserted ihr 
supremacy of the House of Commons— -the supremacy 
which has remainfd unchr.lk nged up to ibis day. 

The English consiiiuiion with its liexibility 
has given the English people a guarantee for 
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their liberty through the Rule of Law, the Common 
Law? the House of Commons and the development of 
thj cabinet system. The panacea for the evilS of despo- 
tism or an irresponsible bureaucracy have been found 
lb Parliamentary government. England was the first to 
develop this forntof Government and credit for it 
must rightly be given to it. This Parliamentary sove- 
reignty is its chief marit which has distinguished it 

other rigid constitutions. And the Act of 1911 
has^iven England her true Parliamentary sovereignty 
through a written enactment. The whole English 
constitution being dependent upon the Parliamentary 
sovereignty and the latter having its full life through 
the J:’arliamentary Act oi 1911, we can very well say 
that the Act of 1911 has given England a partially 
wriiien constitution. 

How IS The Parliamentary sovereignly affected by 
the Act of 1911 ? This is seen by the leading pro- 
visions of the Act. • 

in in respect of any Money Bill, the Act takes 
away ail legislative power from the House of Lords. 

(tt ) In respect of any Public Bill (not being a 
money Bill or a Bill extending the maximum duration 
of Parlijftnent beyond five^’ears), the Act takes away 
from the House of Lords any final .veto, ^ut leaves or 
gives to the House a suspensive veto. • 

iiii) The House of Commons can, without the 
consent of the Houae of l.ords, present to the King 
for his assent any Bill whatever which hal complied 
with the provisions of Section 2 of the Parliament 
Act. ^ * 

(iv) Nothing in the Act diminishes or qu^ifies 
J^e existing rights and privileges of the House of 
T^ommons. 

(v) Five years shall be the maximum duration of 
Parliament instead of seven years. 

The consideration of its provisions as given above 
clearly shows that it has grealty increased than before 
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the shar^ of sovereignty possessed by the Housfj of 
Commons and has greatly diminished the share bebng- 
ing to the ^House of Lords. Formerly, no Bill could 
become an Act, unless it had received the assent of 
the House of Lord: But the Act takes away that 
power of the latter House. 

A. 

la fact the Act of 1911 has definitely laid clown 
the respective powers of the two Houses and has 
given a new bent to the Constitution of ICnglaiid and 
has thus made it a partially written one. It 'hai. 
changed some of the conventions delating to the two 
Houses into ‘enacted conventions’ and more accurately 
speaking, an ‘enacted constitution’ instead of an un- 
written one is given to the Enj^ish people. 

The other side of the picture. 

But to say, that since the passage of the I'arlia- 
ment Act of l9ll, the Brill^h consliiulion has become 
a written one, is to ignore the great mass oi Laws 
which helped to mould the consiiLuiion belore that 
time. If It IS now*, since 191 i. pariialiy wntien, it 
was also partially written before that time. 

For instance. 

(t) The first attempt at a written constitution 
was made in England in lb49. The agreement of 
the people, a document Jrawn up and approved by 
the CounciFof Officers of the Parliamentary Army, ran: 
’* We are fully agreed and resolved, God willing, to 
provide, that hereafter our Representatives be neuher 
left to an uncertainty for limes nor be unequally con- 
stituted. nor made unless to the body for which they 
are intended. In border w hereunto we declare and 

*(*i) In 1653 the Protectorate was organized by 
the Instrument of Government matie by Crumw^el! 
and His Officerj^. The insirumctit defined the 
powers of protectorate and Parliament. 

**Tbe country which was to be the most cons- 
picuous example of an unwritten ” system was, 
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^ow^ver, the mother of written constitutions.” The 
above examples amply assert and demonstrate that. 

Other Examples. 


There are statutes and documents which must 
from their special significance be more particularly 
studied in connection with the development of the 
English constitution. Conspicuous among them are. — 
•Mt^rna Carta (1215) ; Edward the First’s Summons 
to Parliament (1295) ; the Apology (IfiOll ; the 
Petition of Right (162S) ; The JMl of Rights (16S9) ; 
the Act of Settlement (1701) ; the Reform Acts of 

]«32, 1867, 188 + , 1885, 1918 ; The Act of 1911. * 

• • 

These documents are not like the written con- 
stitutions of America, of Switzerland, of Belgium etc. 
The re ison not far to seek. None of these goes 
mut h,*if at all, bey m 1 the immediate necessities of 
th*" hour. “Not cne of them (except Cromwell’s almost 
still-born consiitutit-ns) appr -aclfes, even remotely, a 
con.-ilituiional code or instrument. But a specific grie- 
van*'e has manifested its^^lf and a special remedy has 
been auplecd. Tlie Pax hamentary Act of 1911 did 
ap{dy a special remedy for a specific grievance ; the 
other A*cts previous to that of 1911 also rendered that 
service. It the Act of* 1911 provided a partially 
written consluiilion, the others too* If the ^ngbs/i con- 
stitutjon lA note, since 797 7, partialis written, iti 
was aJ so paritiillv written before that time, ThM 
Mire entent of the !*eopic { 164 ‘j) and the ^wo written^ 
constitutions of ilie ihotectorate .set the ball rolling ; 
they did not endure ; the Act ^f 1911 brought the 
cuhnuidtio* in a wtiiten form.'* 


Q 8. ' English constitution is highly /laxi- 

• nle." — Marriot. Trace the growth of the British 
Constitution and show from iu history to what 
extent we are justified in describing it as such. 

Ans. The Eoglts . constitution is undeniably 
and characteristically flexible. Without any 
special machinery f<5r making: changes, the proc^ of 
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change ^oes on almost imperceptibly. It is dimcolt 
to indicate with precision the moment at which^ the 
changes offcurred. But perpetual modiflcation is, §s 
a matter of facti taking place. For- infitance, Bagehot 
writing in 1863 was right in laying emphasis upou 
the subordination of the Executive ta the LegMature. 
But circumstances so changed that the Executii^e 
could not remain so. Either its programme was 
to be fully acquiesced in or it would resign. That is 
why Low’ell was compelled to assert that the Legis> 
lature should be subordinate to the Itxectitive. This 
is clearly the tendency in Parliament at the present 
day;, This change depicted above admirably illustrates 
the extreme flexibility. ^ 

Causes. These changes in the English constitution 
have been the result of (i) a gradual and imperceptible 
modification of usage, iii) a prolonged proa-ss of evolu- 
tion and {Hi) the acceptance of the doctrine of the 
omnipotence of Parliament. 

The prolonged process of evolution is best des- 
cribed by Freeman in his English Consttt ut-nft 
when he writes that : “ The continued national life 

of the people has remained unbroken. At no m - t.ent 
have Englishmen sat down to put together a w'holly 
new constitution, in obedienc^ to some dazzling 'theory. 
Each step has been t^e natural consequence of some 
earlier step. « Our progress has in some ages been 
faster, in others lower ; at some moments w’e have 
seemed to stand still, or even \p go back ; but the 
great march of political development has never wholly 
stopped.” 

Palgrave wrote thu^, — 

“ By far the greatest portion of the written or 
statute* laws of England consist of the declaration, 
the reassertion, repetition or the re-enactment of 
some old laws, eitlinr customary or written, with 
additions or modifications. The new building has been 
raised upon the old ground work ; the institutions of 
one age have always been modelled and formed from 
those of the preceding^ and their lineal descent has 
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nevei^been interrupted or disturbed.” 

The flexibility is mainly due to the goo{]^ national 
chfiracter, geographical situation and the peculiar 
genius of the people. The legal right to make 
extensive changesjias long existed and has not been 
abused. 

Secondly^ the Parliamentary sovereignty has kept 
its flexibility: ~ 

'^(i) There is no law which Parliament cannot 
make. 

(ti) There is no law which Parliament cannot 
repeal or modify. • 

* (ut) Tlif're is undir the English constitution no 
marked or clear distinction between Laws which are 
Dot fundrimeutal or constitutional, and laws which are. 
“The Knglisff constitution may seem to be more or 
less in flood, owing to the crumbling of llie hanks and 
the water pouretl into it from millions of dram pipes.” 
— Maine. 

*We have a kind of unbroken continuity in this 
flexibility. The constitutions of other countries have 
been c, tiled ‘made’ constitutions because they were 
the ofTsfirings of revolutions, whims and turmoils. 
“But the English constitiflion is not a pudding to be 
made at will from a receipt.” It tiadi a jjon'.-tant and 
continuous growth and continuity. “English pe.^pl ■ 
are far less exposed to violent cataclysm, and far 
immune fromirevoluttons imposed frojp without ” 

Tnus Marriot is right when he says that English 
constitution^i.s highly fltjxibie. Legfcllv it is und(-niablv 
the most flexible on earth. 

Ogg, bow’ever, thinks that actually the English 
constitution is considerably less fluid than might be 
inferred from what the writers saji He takes shelter 
behind history and says that history shows that few 
systems of Government are more grudgingly and cou' 
servativelv reconstructed by deliberate legislative act. 
And the English coastitutioif is, therefore, less fluid 
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because it has depended upon deliberate legislatiye act 
and not upon the political temperament of the ' people. 
People have “not only wholly surrendered to <the 
Government the exercise of constituent powers, or, to 
speak more correctly, have acquiesced in the complete 
exercise bv that body of constituent povvers but have 
imposed upon that body no obligation to exercise 
these powers in any manner different from that follow- 
ed in the enactment of ordinary law." 

But we cannot agree with Ogg. History shows 
that the English constitution has legally and actually 
remained flexible and fluid. Let us trace the growth 
of the British constitution and see how far we are 
justified in describing it as suth. ‘ 

We can sunimarise the growth of this flexible 
constitution through five epochs, suggested! by Maitland, 
as follows : — 

(t) From the 'earliest times to the death of 
Edward 1 {1307). .A.nglo-Saxon methods of Government 
under went Cvinsiderable change after the Norman con- 
quest (1065) owing to th^ systematisation of feudalism 
under William I and his successors. In this period there 
was the concentration of Government in the ^hands of 
the King and 'the baronial flower was being crushed. 
Thus fromj.1066 enkued a struggle between the King 
and the Barons and the culmination was the Magna 
Carta under John and the establishment of Parliament 
by Edwar4 I in 1295. 

(it) To the death of Elizabeth 1307 — 1603. 

k 

In the first part of this period, the Parliamentary 
experiment broke down. The Lancastrian Monarchy 
(1399-1461) had to leave because of the failure of the: 
Parliamentary syst^. This, later on, gave rise to the 
War of Roses. However, under the Tudors {1485- 
1603) order was restored. Their monarchy was 
despotism, but it was veiled in the cloak of consti- 
tutional forms. This marked th^ true beginning on 
the convention of Parliamentary Government if 
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Eqglat*^. And thus, unconsciously the Tudors brought 
in a conflict between the Crown and the Parliament. 

liii) To the death of William III {7 603-1702'^ 
Dfiring this period, the issue between Crown and 
Parliament was fought out. A series of documentary 
constitutions emanated. The Bill of Rights was the 
most important and this came after the dethronement 
f)f lam es II as a result of the Revolution of 1688-9. 
TheBill of Rights established the supremacy of 
Parliament over the monarch, though in form it left the 
sovereignty of the state in the hands of the King in 
Parliament. This Bill of Rights was soon followed b/ 
the A^t of Settlement (17^1) which emphasised the 
triumph of Parliament over the Crown. 

{iv) To the passage of Gladstone' s Reforms Act 
(78S4-5).* In tliis period (1702 3 885) came the full 
establishment of the cabinet system and of modern 
Parliamentary procedure. Some of this belongs to 
the conventions, some to unwritten law, and some to 
statutes. The most important statutes were the 
Set)terinial Act of 1716 and the Reform Acts of the 
19th century (1832, 1867, 1872, 1884, 1885) concern- 
ing the f^nchise, the ballot and the distribution of 
seats. In this period there#were also tr^ties, with 
Scotland, Ireland, and certain colonie*. 

{v) The last period belongs to our own times. 
The great constitution^Act of this period is the Par- 
liament Act of 1911. ihe other great statutes of this 
period were the representation of the People Act of 
1919, which enfranchised a large nuifiber of women, 
and tinally, the Act of 1928 granting w’omen the vote 
on the same terms as men. There were many treaties 
►to?. 

Conclusion. 

The history traced above shows that the peculiar 
strength of that constitution lies in its great flexibility. 
The original prerogatKes of ,the Crown of Eng- 
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land have in the course of centuries been overlaid in 
practice so that they now remain only in a form* of 
words. * Thus nominally the United Kingdom remains 
a monarchy, and this nominalism is followed a 
change in the words of the latest statutes which* are 
utterly meaningless and entirely •out of accord with 
the facts of the moment. 

“The English constitution has thus permitted 
change without great crisis and development 
much violence, enabling to shape itself to the dynamic 
needs of our society without out-raging that conserva- 
tive sentiment which is the expression of its static 
*self.”- -Strong. 

The story of the growtli of the British constitu- 
tion is the story of a continual series of adaptations to 
existing needs and that is its flexibility^ It has been 
rightly called the most flexible constitution orf earth. 

Q. 9. “The /lexibility of the English consti- 
tution is at once its glory and clanger." Discuss. 

Ans, Read Q. 7 and also the following: 

The English constitution, being essentially a flexi- 
ble constitution, has both its advantages and disadvan- 
tages. • 

it) Its glory^lies in the fact of its adaptability to 
changed* circumstances, {it) The elasticity of tbe 
English constitution led to the popular control over 
matters which were at first alrryjst wholly in the hand 
of tbe King, itti) Another advantage is that it re- 
flects the material outgrowth of the national life, (iv) 
It also makes •constitutional reforms ^easily possible 
and revolutions unnecessary. 

Its danger lies in the fact that — 

(t) In England the legislature being a sovereign 
body is able to destroy the whole fabric of the constitu- 
tion by a single enactment, iii) The flexibility of the 
English constitution enables a powerful minister to 
change the whole svstem of Government. At tha 
same time tbe necessity for sd’curing popular support 
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for every step is said to render Ministers timid, time* 
ser\^ng,*and short-sighted, (m) It provides no safe- 
guard against premature and ill-considered clfanges. 
(tv) There is no guarantee of solidity and permanence. 
(v) • 'The constitution being easily alterable it is not 
recognised as particularly sacred by the people. 

But history has shown that the flexible constitu- 
tion of England has stood the test of times well. It 
has r-sjMjesented organic growth and not a manufactur- 
ed pr^uct. 

“The advantage of the flexible British constitu- 
tion is that errors may be reversed by an ordinary 
majority. What is fundamental, in short, is left 
to the • people to decide, ^nd they are also left 
to decide whether this shall be amended. They are 
expected to control themselve'^ instead of being con- 
trolled by the constitution. It is as easy to remedy 
mistakes as it is to make them. Is it worth while 
then {a) to set up a special amending process as in 
other countries to declare Parliament’s resolutions 
invalid?^ This would have serious effects upon the 
whole tenure of English political behaviour and orga- 
fiization." “My personal view is/’ writes Dr. 
Tineer, “that it is not worth while to go to these 
lengths in order to safeguard a^gainst remote ^and rare 
possibilities engendered by the flexibility of the 
English constitution. It is good that the responsibili- 
ty should rest heavily upon Parliament, that it should 
therefcjre rest heavily uRpn the people themselves.” 

Q. 10. Point out the chief iacdmarks in 
the English Constitutional History ^rom 

(a) the early times upto 1688. 

(h) since 1688. 

*Ans. (a) The great statutory landmarks of the 
English constitution, are (a) The Magnlt Carta (1215), 
the Petition of Rights (1628) from the early times up 
to 1688 and (6) the Bill of Rights (1689), the Act 
^iiSettlement (1701), and the Parliamentary Act of 
1911 — since 1688. 
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ia) The chief landmarks from the early times up 
to 1683- 

(t) The Magna Carta (1215). 

On June 15, 1215, the Barons who had ren6uD* 
ced their allegiance and taken iJp arms in order to 
enforce a settlement of their grievances met King John 
at Runnymede, and presented articles containing an 
outline of.^the concessions required. The King accept- 
ed the terms contained in the articles, and executed 
the great charter in which these terms were embo- 
died on the same day. 

The principal provisions of the charter were as 
follows : — 

1 Heirs were to enter upon their possessions 
upon payment of the customary relief, and infants upon 
coming of age were not to pay either* relief or 
fines, 

2. Land was not to be taken in execution for 
debt if sufficient chatties were to be found. 

3. No scutage or aid was to be imposed without 
the consent of the Commune Concilium (Parliament), 
except the three customary feudal aids which were : — 

(a) ,?’ansoming thi Kings person, (6) making 
his eldest son a knight, and (cl marrying 
his eldest daughter. 

4. The city of London was to enjoy its ancient 
custoni,s and liberties. 

5. To the Commune Concilium, to be held for the 
purpose of ass#ssing aids and scutages, were to be 
summoned the following persons (i) The Arch- 
bishops, Bishops, abbots, earls and greater barqns by 
individui.l writs addressed to the sheriff. 

6. The Common Pleas were not to follow the 
King’s Court, but were to be held in a fixed spot. 

7. Fines were to be regulated according to the 
magnitude of the offence, and earls and barons wey^e 
not to be fined excejft by theii' peers, 
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8. No sheriff, constable, coroner, or other dificer 
of th^ Cri[)wn was to hold pleas of the Crown, i, e., 

Crown cases or trials in more than important offences. 

% 

9! No freeman was to be arrested, imprisoned, 
put out of his freehold, outlanded, exiled, punished, or 
put upon in any way, except by the lawful judgment 
of his peers or the law of the land. 

10. Justice was not to be sold or denied to any 
oske, pr to be delayed. 

11. Merchants were to be free to enter and 
leave the kingdom, and to remain there for purpose 
of buying and selling, subject only to the customary 
tolls. 

12. * Officers of the Crdfwn were to be appointed 
from upright persons possessing knowledge of the 
law. 

* • 

13. All lands afforested in the reign of King 
John were to be forthwith disafforested. 

14. The forest laws were to be reformed. 

15» On the restitution of peace, all foreign troops 
were to be sent out of the country. 

16. All persons within the realm, whether clergy 

01 lay -men, I were to observe the laws and customs 
of the land. • . 

17. Twenty- five barons were t« be chosen as 
representatives of the nation to see that the terms 
of the charter were enforced and observed. 

(u) The petition of Rights (1628). 

The Petition of Rights was drawn up by the 
House of Comn^ons of the Third PariiarAent of Charles I 
after several conferences with the House of Lords. 
Charles I had dismissed the first two Parliaments, 
because they made the grant of supplies dependant 
upon the redress uf grievances. But to the third 
Parliament he gave way. 

After reciting the various statutes by which the 
liberties of the subject bad been assured and the 
various infringements of. those statutes which formed 
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the present subject of the grievances, the petition 
humbly prayed His Majesty as follows : — 

1.* That no man should be compelled to make 
or yield any gift, loan, benevolence or tax without 
common consent by Act of Parliament. 

12. That no freeman should be forejudged of 

life or limb or imprisoned or detained against the form 
of the Great Charter and Law of the Laud. . 

13. That soldiers and marines should nof hence- 
forward be billeted upon private persons. 


14. That commissions should not be issued to 
‘try persons accatditi'g Vo ‘iVt; Tr/aiVi'ci’i Va'» 'icb ‘/s 'Hhvii kiy 
armies in times of War. ^ 


(B) (tii) The Bill of Rights (1689). 


The convention which met soon after the flight 
of James II passed a Declaration of Rights, reciting 
the fact of his abdication. This convention then 
offered the Crown William and Mary, who accepted 
it. In January 168^, the convention was turned into 
a Parliament which converted the Declaration of Rights 
into a Bill of Rights- 


Its chief provisions are 1. That the pretended 
power of sijspending of laws or the execution of laws 
by regal 'Authority without consent of Parliament is 
illegal. 

2. That the pretended power of dispensin;; with 

laws or the execution of laws, as it had been assumed 

or exercised of late illegal. 
c< 

3. That the commission for erecting the Court of 
Commissioners and courts of like nature ar« illegal 
and pernicious. 

4 That b'nyipg money for or to the use of the 
Crown by pretence of prerogative without grant of 
Parliamem for longer time or in other manner than 
the same is and sh^H he illegal. 



5. That it is the right of the subjects to petit on 
the JCingi and all commitments and prosecutions for 
such petitioning are illegal. ^ 

(?. That the raising or keeping a standing army 
witliin the kingdom in time of peace, unless it be with 
consent of Parliamentji is against law. 

7. The Protestant subjects may have arms for 
their defence suitable to their condition and as allowed 
by law. 

8. That the election of members of Parliament 
ought to be free. 

9. That freedom of speech and debates, or pro- 
ceedings in Parliament, ought not to be impeached or 
questioned in any court or pface out of Parliament. 

10. That jurors ought to be duly impanelled and 

returned. ^ 

11. Excessive bail ought not to be required nor 
excessive fines imposed nor cruel and unusual punish- 
ments inflicted. 

12. * That all grants and promises of fines and for- 
feiture of particular persons before conviction are 
illegal and void, 

13. Th^at for redress of grievances and for the 

amending, and preserving of l&ws. Parliaments ought 
to be held frequently. ’ » 

14. That any papist or person marrying a papist 

should be excluded f^oin inheriting, possessing or 
enjoying the Crown. ♦ 

iiv) 2' he Act of Settlement 1101 ^ By this Act 
the Crown wrfs settled upon Electress Sophia of 
Hanover and her heirs because she was the nearest 

Protestant heir the throne. 

«» • 

The provi.^.uiij of the Act were ; i. That matters 
of state should be discussed in the Privy Council, 
and that the Ministers who ap- proved the policy 
^ould sign their names to the resolutions adopted. 


The Act of 
settlement 
(1701*). 


Its pro vi- 
sions 



%. It forbade all pensioners and holders of places 
of profit under the Crown to hold seats in th^ H^use 
of Commons. 

t ,, 

3. It made the judges practically independent 
of the King or his Ministers. They were henceforth 
to retain their office on good beha.'iour and not on the 
pleasure of the King. The independence of the 
judiciary, secured by this Act, is the cornerstone of 
the liberty of the subject. 

4. That no pardon under the Great Seal should 
be pleadable to an impeachment by the Commons in 
Parliament. 

5. That no person, e born outside thee United 
Kingdom, shall be capable to become a Privy Council- 
lor or a member of either House of Parliament, or to 
enjoy any office or place of trust or toffiave any grant 
of land. 


6. That in c‘ase the Crown goes to an outsider, 
the nation shall not tight without the consent of Parlia- 
ment. 


7. That any person inheriting the Crown who 
professed the Roman Cathol’c religion or v^uld marry 
a papist, v\;as to be excluded from enjoying the throne 
or the Crown. ♦ 

t! 


(v) The Parliament Act of 1911. 


The Parlia- 
nyent Act 
of 1911 


This measure of great importance was the out- 
come of political conflict which originated with the re- 
jection by the ]a*ds of the Finance Bill or Budget of 
1909. * 


The provisions arz : 1. In respect to any Money 
Bill, 1 * e., a bill authorising either taxation or expendi**^ 
ture, the Act ta6tes away ail legislative power from the 
House of Lords. The House may discuss such a bill for 
a calendar month but can not otherwise prevent beyond 
a month the Bill becoming an Act of Parliament. 
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2. Tn respect of any public bill (no? being 
money bill or a bill extending the maximum duration 
of Parliament beyond five years), the Act t^es away 
frobi the House of Lords any final veto, but leaves or 
gives to the House a suspensive veto. 

(»■) Any public bin> other than the money bill, 
becomes a law on receiving the assent of 
the Crown if passed by the House of Com- 
mons in three consecutive sessions even if 
rejected by House of Lords in each of three 
successive sessions. 

(it) That the bill shall be sent up to the House 
of Lords at least one calendar month be- 

» fore the end of<itbese sessions. 

(iti) That in respect to such bill, at least two 
years shall have elapsed between the date 
of^he second reading of the bill in the 
House of Commons during the first of those 
sessions and the date on which it passes 
the House of Commons in the third of such 
sessions. 

(iv) That the Bill presented to the King for his 
assent shall be in every material respect 
identical with the Bill sent up to the House 
of Lords in the first of the thrjee successive 
sessions except in so far as it may have 
been amended by or with the consent of the 
Hou£.e of Lords. 

* 3. The Hous^ of Commons can, >Yithout the 
consent of the House of Lords, present to the King 
for his assent any bill whatever wh^ch has complied 
with the prd^isions of Section 2 of the Paliament Act 
and which is endorsed by the Speaker of the House of 
Commons. * 

4. Nothing in the Act diminishes or qualifies the 
existing rights and privileges of thi House of Com- 
mons. 

5. Five years shall be the maximum duration of 
Parliament instead of.seven ytars. 
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Q. 1 1. Enumerate the circumstances favour- 
ing the early development of popular Goverhmeut 
in England ? , 

Ans. The following are the reasons which account 
for the remarkable smoothness with which the course 
of British constitutional development has run. 

(i) Her Geographical Isolation. 

(a) A narrow strip of channel separates England , 
from the continent and this has afforded a ^leat 
measure of defence. 

The land, then, of which England occupies the 
greater part is an island and being such has, save for 
insignificant raids, escaped fcfeign invasions for rw^arly 
nine centuries and had rarely to concern it.self with a 
great danger. 

(6) The elimination of the danger^^from, outside 
has obviated the need for a large standing army and 
thus the liberty of the people has not been crushed by 
the Kings of Brngland who were deprived of the power 
to maintain a standing army by the Bill of R^his. 
This would not have happened if her geographical 
position bad not been helpful in dispensing with a great 
army. The liberty of the people developed the popu- 
lar Government. 

• • 

(c) The size of the country is small and ihis had 
made it eafier f(;r the King’s visit to run in all parts 
of the realm, in making attendance at the National 
Council a less intolerable burowJ, and in enabjing 
great men*to stand with one foot on their estates and 
the other in the King’s Court. 

(d) The Good geographical positioif is well des- 
cribed by Shakespeare. “This previous stone set in 
a Silvery Sea, which serves it in the Office of wall, 
or as a moat defensive to a house — Against the Envy'' 
of less happier laiids. 

(e) Thus the country is closely knitted for politi- 
cal purpose. Men can meet together more easily for 
common concerns and tnus create a stable society. 
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(n) Accidents of History. 

Historical accidents which saved Englzgid have 
also* helped in the development of popular Government 
in^ England. 

The accident^ are : — 

{a) The Norman conquest. This secured for 
the country a United Kingdom under a vigorous and 
•gifted race of rulers. 

(6) The defeat of England in the Hundred Years’ 
War saved their country from sinking to the position 
of a mere satellite in the troubled system of the Anglo- 
French continental monarchy. The dejeat saved it 
from* becoming a setond class Anglo-French 
Monarchy, 

(c) Cornwallis’s surrender at Yorktown averted 
another danger to English liberties. 

id) If England had not left the American colo- 
nies to their fate, American wealth would have unduly 
influenced British politics. 

(e) “The defeat of Spanish Armada and that of 
Napoleon saved England from Spain and France for 
her constitutional development.” Treveleyan. 

These accidents of History showj how Tar England 
attained a striking measure of the common tibjecls of 
national ambition - power, wealth, culture, ireedoui. 
Only those accidents ^are mentioned which gave the 
nation a smooth development of her consiitfition and 
thus all round progress. 

{Hi) National Character. 

(a) ‘‘The Englishman, as a political animal, 
ig said to be law- loving, loyal to his leaders, indirierent 
to equality, deferential, a lover of liberty, sectarian, 
individualist, zealous for business, att for self govern- 
ment, a lover of compromise, a fertile maker of rules, 
indiderent to logic, respectful of precedent .” — Sir 

Maurice Amos, 
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(b) Englishmen are conspicuous for. thjpir 
strange assortment of qualities. Their political cha- 
racter has been slowly hammered into shape on* the 
anvil of their own experience. The establishment ^of 
the Jury, Parliament, the office of Justice of the Peace 
and the Non-Confirmist Sect— all itave been due to the 
past political experience of English people and due to 
their nationalist qualities of head and heart. 

(iv) The genius of the race. 

(a) We see in Englishmen — the fusion of racial 
strains — Celt, Saxon, and Norman, Dane. This 
fusion has produced such people in whom enihusiasm 
for free political institutions ».vas enduring and stt»jng. 

(b) “Englishmen and their descendants have 
always been hostile to improvised, uncertain, or dicta- 
tional Government ; on the other band fney have dis- 
played a loyal respect for political authority that is 
based upon their own consent.” — Munro. 

(v) Her Constitutional flexibility. 

Development of many an institution of popular 
Government would have been gieatly thwarted it the 
English constitution would not have been flexible. 
That is why, English peopl,e have kept their constitu- 
tion flexible, uriQodifled, indeflnite and without any 
stereotyped form- They do not look for logic or 
comprehensive system because they are not worried 
by political inconsistencies or anachronism. For further 
discussioft on flexibility and its advantages for the 
early development of her constitution, see Q. 8 
and 9- * 

Pojicy and Law. 

(vt) The achievement of th-i English consti- 
tution nil alon^ has been in the reconciliation of 
two distinct and almost tnexHtal ly conflicting 
things — policy and Law, These two have been kept 
for public purposes, such as national aggrandisement, 
the establishment of tr^e religion, or the realisation of« 
Utopia. Such a society is chiefly inspired by the ideal 
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of stable Law. “ It was reserved for the English 
people, in the slo v and chequered progress of conflict 
and experiment which made their political life^, to work 
out the solution of the problem how so to conduct 
tfie affairs of the nation as to combine the benefits of 
a vigorous and purposeful administration with a dili- 
gent solicitude for principle and private right. The 
rules and institutions by which this balance is secured 
• a n^ ^e xpressed have been inherited from the elders in 
the early development of our kingly democracy and 
these have made up our Constitution .’* — Sir M.Amos. 

Q. 12. A courtier of Charles il once wrote 
on 4he royal bed chaniber 

1 1 ere lies our sovereign Lord the King, 
Whoiie word no man relies on. 

He never says a foolish thing. 

He never does a wise one.” 

Elucidate this dictum, and briefly sketch the 
poslTion of the King in the English constitution. 

(P. U. 1935), 

Ans^ To this dictum, Charles himself replied 
that it was all x'crv true iti, as much as his sayings 
were his own whereas his acts wex^ the acts of his 
Ministet $, In the making of laws the •king is a 
participant, but his participation can be neither wise 
nor foolish, as he as'^mes no responsibility for it. 

President Lowell wrote thus: — * 

“ According to the earlier theory of the constitu- 
tion the Ministers were the counsellors of the King. 
It was for them to advise and for him to decide* Now 
parts are almost reversed. The King is consulted, 
but the Ministers decide.” 

According to Sir John Fortescue, “ A King of 
England cannot at his pleasure make any alterations 
in the laws of the land, for the nature of his Govern- 
ment is not only regal, but political. ** He is supported 
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by Hooker who wrote that the King's grant of any 
favour made contrary to the law is void ; what power 
the King hath he hath it by Law, the houtidary and 
limits are known : — 

The King’s positive control over public affairs — 
appointments, legislation, military ‘policy, the church, 
Finance, P'oreign relations, is almost nil. 

What accounts for this change? 

There was a time when his p'^wer in all^great 
fields was practically absolute. It wascertainly so 
under the Tudors, in the 16ih century. But 
, (i) The Civil War cut off large personal preroga- 

tives. 

(ii) The Revolution of lo88-89 severed many 
more. Down to this Revolution, England was ruled 
by Kings. , 

r 

(lit) Ihe apathy and weakness of the early 
Hanoverians cost much. 

(iv) The drift against Royal control continued 
even under the superior monarchs ot the last hcmdred 
years. 

The ‘ King changed into a constitutional 
Monarchy’ or more aptly became a ‘ Crown* with the 
accession of George I. •' 

Thuv according to the classic aphorism of 
M. Thiers, the King, thereafter, r^gued but did not 

govern He became a mere hgurc'head, a 

rubber stump, an instrument of signature. ^ 

What does this change inaply ? 

{t) When we say that the Crown appoints 
public officers we mean that Ministers themselves 
make the appointments. , 

Hi) When, qp the opening ot Parliament, the King 
reads the speech from the throne, that is one written 
by bis Ministers. 

{Hi) “ Government ’’ measures are framed anc}^ 
executive acts are p&iformed^ in the name of the 
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Crowi\: but the King may personally know little about 

tfiem or even be strongly opposed to them. of the 

* {iv) The King may not perform Public acts in* 
vpiving the exercise of discretionary power, except onthead-^ 
on advice of the Ministers with their countersignature. vice of the 

(■c) By every public act performed by or through 
them these Ministers are singly and collectively res* responsible 
ponsible to Parliament. ic?c every 

“ The King can do no wrong/’ because he ^‘The King 
is not responsible for any public act but his Ministers does no 
are. This means that the King can do nothing, wrong.” 
because Ministers do the acts and take the responiii- 
bilit^i. « 

His Legal and Real Powers . 

Walter Eagehot wrote thus about the powers of legal 
the Crown : and real 

‘ The Queen (Victoria) could disband the British po’^vers. 
Army, could dismiss all the officers and the sailors. 

She*<:ould sell off all her ships of war and all her naval 
stores and could make a peace and begin a war and 
cede territory'. She could make every citizen in the 
United Kingdom, male or female, a peer and every 
parish in the United Kingdom a uni^versity. She 
could dismiss most of the civil seivants and pardon 
ail offenders. In a word the queen could dy preroga- 
tive upset ail the action of Civil Government, could 
disgrace the Govsrnrjient by a bad war or peace, and 
could, by d.sbandiiig our forces, whether oA land or 
sea, leave us defenceless against foreign nations.” 

Accord'jig to the letter of the constitution, Bage- 
hot was correct. But in practice, the monarach has 

been berejt of almost all political power !The 

"TBill of Rights settled certain fundamental principles 
which bound the will of the mon irch. It declared 
illegal the suspension or execution of Laws by Royal 
authority without the consent of Parliament. The 
, Monarchy since that time has never had the same 
power which it claimol and ifossessed before. Now, 



40 


POLITICAL SCIENCE 


His actual 

powers. 

Judicial. 


the real power of the Monarch is almost inappreciable 
as compared with the generally recognized powers Of 
the cabinet. 

Actual Powers of the Grown. 

1. Judicial. Though the courts of justice are 
His Majesty’s Cqurts of Justice, the judges are His 
Majesty’s judges, yet in practice, the King neither 
appoints them nor dismiss them. It is the Parliament 
and the courts that settle the procedure of courf^ of 
justice. The King cannot interfere in the process of 
prosecution, trial, sentence and the other incidents of 
the administration of justice. The King only exercises 
the prerogative of mercy but*he does so through the 
Home Secretary. 


Legislative. 

Legislative, opens and dissolves Parliament* but he 

cannot do so at his own discretion. In fact, Parlia- 
ment must automatically be called every year because 
it is necessary to vobj supplies and provide for th^dis- 
cipline of the army. I'he length of the life of the 
Parliament is determined by the Parliament Act of 
1911. Parliament itself decides its own Sessions. 

In fact, /‘There is no* way in Law whereby the 
King can open or jJissolve Parliament without the ini* 
tiative an^ the motive power coming from source*^ out- 
side himseif, though m regard to dissolution, the case 

is different.” 

• 

The King’s assent to Bills which have been passed 
by the House of Q^mnions and the House of Lords is 
necessary to make them valid statutes. But the King 
does not refuse the assent ; in fact, it has never been 
refused since 1707. 


Executive 
Ministers 
do it*for 
the King. 


Executive. 

The Crown appoints Ministers but w'bo shall be 
appointed s decided by the condition of parties, and 
by the relaitive political strength and reputation of the 
leading members of Jhe majority party. By the 
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*) 

devise of counter-sif?nature, these ministers take res- 
ponsibility for every action of the Crown which may be 
' deenjed political- Ministers remain in officfe until 
they lose the confidence of the House of Commons. 
It fs not constitutional for the Crown to dismiss a 
Ministry at its own vTill. 

Yet we cannot minimise the importance of English 
monarchy because : — 

(t) The King still personally performs certain 
definite acts ; he receives foreign ambassadors even 
in the presence of a Minister. 

(it) He only can call upon a political leader to 
make up a Ministry. 

iiii) He only can assent to a dissolution of Par- 
liament, ^entailing a general election. 

(iv) He is the general adviser and friend. ‘"He 
has the right to be consulted, the right to encourage^ 
and the right to uurn” “A King of great sense and 
sagacity would want no others” I no other powers). 

(v) He wields influence directly upon the deli- 

berations of the ministers as a body, keeps in close 
touch with the Prime Minister, and is a great force at 
cabinet meetings where important poliiictf are to be 
formulated, ^ 

ivi) Peel once remarked, “A King ought to 
know^more about the Government than any other man 
in the country.” ’ 

That is why the King’s suggeslicns and advice on 
matters of public policy must be acted upon. Ministers 
will be slow to disregard them. He can take a (^is- 
,*tMissionate and impartial view of matters as his person- 
al fortunes are less affected by party politics. He can 
think in terms of the best interests oi the nation as a 
w'hole- 

{vii) The monarchy serves still other important 
purposes. It furnishes a leadership for British society. 
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(via) It provides a symbol of Imperial Unity, 
In the words of H. G. Wells, “The British drowh — 
The golden link of Empire — stands as a symbol of 
Imperial Unity in diversity as no other Crown.* 

f 

Dicey writes; ,.the King is what the Imperial 

Parliament has never been, the typical representative of 
Imperial Unity throughout every part of the Empire.” 

(ix) “ The King supplies the personal an^ 
picturesque element which catches the popular ^nagi- 
nation for more readily than constitutional arrange- 
ments which cannot be heard or seen ; and a king or 

^queen who knows bow to play this part skilfully, by 
a display of tact, graciousness, and benevolence, is 
rendering priceless services^o the cause of conte*ntment 
and good Government." — Jenks. 

(x) “Their influence in mat^^rs of religion, 
morality, benevolence, fashion and even ir! art and 
literature, is immense." — Jenks. 

{xi) (a) The continuance of kingship has been 
no bar to the progressive development of derijpcratic 

Government if>) The Royal establishment does 

not cost the nation much, (c) The cabinet system 
nowhere, has been successful without the presence of 
some titular head, some dignified and detdfched figure 
whether a King or a President. The King of England 
is bettei%'.han the changing presioents of other count- 
ries 

(xit) The King is the Official Chief of the Army, 
the Navy, Air Force and the Civil Ser\ ice. The oath 
is taken to the Crown and this evokes loyalty to an 
unchangeable symbol of the State. 

, (xiii) He is the foundation of honours and the 
chief of the social edifice. 

(xiv) He t3 the fountain of justice. In the case 
of those issues which come before the Judicial Commit- 
tee of the Privy Council, the Crown still functions as 
a court of last resort. 
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(jtfv) The King’s private secretary is his own 
chbice and d )es not change with the advent of a new 
Ministry. He is a very useful channel of communi- 
cation between the King and the cabinet on contiden- 
tiad matters. 

{xvt) The Clown is also the treaty-making 
authority, and all international agreements are made 
in its name. Treaties can be drawn, ratified, and put 
4nto^peration without Parliamentary concurrence, pro- 
vided, of course, they do not stipulate for the cession 
of territory, or the payment of money, or for some other 
action which only Parliament can authorize. Thus the 
Crown possesses all the executive powers that are vested 
in thet President of the United States, and more be- 
sides. 

(xvit) In Civil Administration, the Crown has 
the sole and exclusive power of appointing all officials 
of the Government and of removal (except in the case 
of judges). It has also the power to create new offi- 
ces and to determine the amount of remuneration which 
shallii^e attached to them. 

Lastly, It was Sir Sidney Low who wrote “the 
British Crown is merely a convenient working hypothe- 
sis,” but it would seem to be a good deal more than that. 
A Government cannot be conducted by hypothesis. The 
Crown governs England, it may be, with the approval 
of the House of Commons.” 

“The direct pow’er of the King of England is very 
consfderable. His inoirect and far more certain power 
is great indeed.” --Burke. 

Q. 13. .Write a short note on the import- 
ance of British monarchy. 

Ans. See Q. 12 for full discussion. Also fead 
following quotations: — 

“The executive part of Government is wisely 

placed in a single hand by the British constitution for 
the sake of unanimity, strength and despatch. The 
King of England is therefore, not only the chief but, 
properly the sole Magistrate of the nation ; all others 
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Gladstone. 


acting by Commission from and in due subordination 

to him.’’ — Blackstone. * 

* 

“Little are they who gaze from without upon long 
trains of splendid equipages rolling towards a palace 
conscious of the meaning and f(?rce that live in the 
forms of the monarchy, probably the most ancient, and 
Certainly the most solid and most revered in all Europe 

The Acts, the wishes, the example of the sovereigp 

in this country are a real pow’er. An irafflense 
reverence and tender afiection wait upon the person of 
the one permanent and ever faithful guardian of the 
, fundamental conditions of the constitution. ”-G/adsfone. 

The King is still the “preat Leviathan, efibody- 
ingin his person the dignity and the Unity of the State. 


Bagehot describes the Crown as a pivot of the 
‘dignified part of the Constitution.’ It is an intelli- 
gible headpiece and consequently calls forth feelings 
towards the Government which no form of republican 

institutions can evoke the Monarchy strengthens 

the English Government with the strength of religion. 
It appeals to sentiments whicn are not the less real and 
not the less strong because they are impalpable. It is 
valuable, also, as excluding competition foj^ the head- 
ship of sopiety and, above all as the guardian of the 
mystery of the constitution It acts as a disguise ; it 
enables the real English rulers to change without heed- 
less people knowing it.’ 


Eliot. 


Sir' John Eliot observes: — 


“Parliament is the body ; the is the spirit; 
the author of the being of Parliament. What preju- 
dices or injury the King shall suffer, w'e must feel.” 

Labour Even the leaders of the labour party republicans 

principles’ aFe agreed that the monarchy must be 
^ ^ * retained in the present form, because it is to bring in 

insuperable difficulties if a new elective headship be- 
comes an alternative. 
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‘*Tbe masses of the people have come to realise 
that the monarchy, seated above the turmoil of personal 
and partisan strife, neutral in politics and with no 
ambitions to gratify, lending dignity to Government 
but^ not standing athwart the path of the public will 

they have come iO recognize that whatever may be 

the causes of their varied troubles, the monarch is not 
one of them. If the Crown, as has been well said, is 
*0 Iq^t^er the motive power of the ship of state, it is 
the spar upon which the sail is bent, and as such it is 
not only a useful but an essential part of the vessel.’’ 
— Munro. 

“If, then, there has been during the last half-cent- 
ury sdhie contraction in tl?e influence of the Crown 
upon domestic politics, the contraction in one direction 
has been more than compensated by expansion in 
another, a wider and an even more important sphere." 
— Marriott* 

The English Monarchy is the symbol of unity of 
English masses, of English nation and of the English 
Empire. It is the symbol of progress alround— growing 
stronger as the democracy spreads. English monarchy 
IS indispensable. 

“ The King IS dead; long live the King.” What 
this announcement of a Royal demise really rpeans is: 
“The King is dead: long live the Crown; long "live the 
office which one ISIonarch has passed on another-’’ 
The English monarchy has a great significance. It is 
never desires that it should be dead. 

Q. 14. «Distinguish between the nominal 
and real powers of the Monarch in the English 
constitution. • 

Ans. See question 12. 

Q. 15. What do you understand by the ex- 
pression “Royal Prerogatives ’? Classify them. 
_What is the present position of the King as a 
^person? 


The views 
of the 
masses of 
the people 


His influ- 
ence is not 
on the wane 


Monaichy is 
indispens- 
able. 


The King 
and the 
Crown live. 


Perogative 
is the sum 
total of 
executive 
powers not 
mentioned 
in the cons- 
titution, 
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Finch/ 


Dicey. 


Blackstone, 


Kelke. 


Its sources 
are three 
in number: 
Triba) 
chieftaincy. 

Feudal 

Ghieftaincy 


How the 
Kings use 


High 

Prerogative 

view.. 


Ans. The prerogative is the sum-total of those 
executive powers of the Crown which are not covered 
by the*writlen part of the English constitution. , 

Besides the ordinary powers (legislative or execu- 
tive) vested in the Crown, certain^extraordinary powers, 
chiefly executive, are reserved for the King under the 
general name of the Royal Prerogative. 

Finch defines it as: “it is that Law in the 
case of the King which is no Law in the case the 
subject.” 

Dicey defines it as “The residue of discretionary 
power left in the hands of the Crown, whether such 
power be in fact exercised^by the King himself# or by 
his Ministers.” 

Blackstone: “It is special pre-gminence which 
the King hath over and above all other persons, by 
virtue of the common law, but out of its ordinary 
course, in right of his royal dignity.” 

Kelke describes it as the non-Parliamentary power 
of the Crown -in -council. 

Sources of Prerogative. 

Three Sources : 

(a^The ejfecutive powers of the King can be 
traced to the system of tribal chieftaincy. 

(h) The privileges in respect of the doctrines of 
allegiance and treason are due to feudal chieftaincy. 

(c) Several attributes invested on the King as a 
dignified being are the result of various, legal maxims 
e. g., the King never dies. 

Flow the kings use it. 

The magnitude of the Royal prerogatives has been 
different with the kings of different ages. James I and 
Charles I regarded themselves as perfect and irrespon- 
sible beings holding office by Divine Right. This 
view was called Prerogative Vicwf' ** 
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The present prerogatives may be classified as: — 


Classification cf Perogatives. 
Royal Prerogatives 


Personal 


Political 


r 


domestic 


Classifica- 

tion. 


foreign 


r . I J . T 

Adminiatrative. Judicial Ecclesiaatical. Legislative 


( 1 ) PERSONAL PREROGATIVES. 

{A) “The king can do no wrong” : — 

Broom gives this maxim two meanings: — 

(i) It means that the King in his personal capa- 
city is not answerable to any earthly tribunal — neither 
can his blood be corrupted. 

(*) That the prerogative of the Crown extends 
not to any injury, because, being created for the 
benefit of the people it cannot be exercised to their 
prejudice. • 

Prof. Dicey says that this maxim rpeans* that the 
King is not liable for any act of his Ministers but 
Ministers are liable for all Koyal acts. 

only can the •King do no wrong but he can 
think no wrong. * 

(B) The King never dies. 

The King ifas the attribute of immortality. The 
demise is immediately followed by the succession# 
Tiafijre is no interval; the sovereign always exists, the 
person only is changed.” ^ 

(C) “The King is God’s minister on earth.” 

Everybody is under the King but he is under 
uobody but God, The , King’s ^itle and style are 


Personal 

preroga- 

tives. 
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{ 

are as follows; — “King of the United Xiogdom of 
Great Britain and Ireland and of the British dominions 
beyond the Seas, defender of the Faith, and Emperor 
of India.” 

(D) Lapse of time will n^t, as a rule, bar the 
right of the Crown to sue or prosecute.” 

Time does not run against the King as it does 
against the subject. But the limitations are: — 

(0 The right of the Crown relating to land is 
barred if a subject holds the land by adv^erse possession 
for sixty years. 

(it) Indictment for treason (except an attempt 
to assassinate the Kin^ is barred after th/ee years 
from the commission of the offence. 

(/ ) “Wiien the rights of the King and the 
subject conflict, the subject’s right must give 
w y to the King.” 

(F) “The King is not bound by statutes unless 
expressly named therein. ’ 

(G; “The King is never infant.” 

An infant King’s royal grants or (^is assent to 
statutes are valid. However, the custom is to appoint 
a regent undenthe Regency Act to do the work of the 
King till the latter is of age. 


^Political 

preroga- 

tives. 

Doiryistic. 


2. Judicial. 


POLITICAL PRIiROGATIVES. 

Domestic. 

Administrative Prerogatives. 

These consist in the creation of peers; the appoint- 
ment of Ministers and other Government officials. 
The King’s signature is essential. He also siRas- 
several orders^fin-council. 

2. Judicial Prerogatives. 

The King is the fountain of Justice, the reservoir 
for right and equity* through 4 )roper channels. 
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Tfie King alone has the right of creating courts 
of justice. 

^ Pardon is a part of the Judicial prerogative. It 
is for the King to p^don in the legal sense but for the 
Home Secretary or any other royal servant in the 
conventional sense, at any time. 

^ The King cannot pardon a libel or a slander or 
remit a recognisance to keep the peace. 

3. Ecclesiastical Prerogatives. 

The King as the supreme head of tne Church of 
England, appoints on the recommendation of thd* 
PrimeJ^Minister, archbisho#is, bishops and others. 

All appeals relating to ecclesiastical courts are 
heard by the l^ing -in -Council u e.. the Judicial Com- 
mittee. • 

The King also convokes, prorogues and- dissolves 
the two Houses of Convocation of Canterbury and 
Vork. 

4. Legislative Prerogative. 

(/) No Law can be binding which has not received 
the Royal .Nssent. 

(a) The Crown has the* sole power of summoning, 
proroguing and dissolving the Parliatdent. » 

{Hi) The Crown has legislative powers for con- 
quered and ceded colonies until he sanctions a con- 
stitution. • 

(iv) He has legislative powers for settled and 
Mandatory C/fionies (under the covenant of the League 
of Nations). 

Foreign Prerogatives. 

(L Issue of letters of marqiitii ani reprisals. 

When a nation manifests general hostility, the King 
issues such letters and repris?ils. 

[ii] Right to mhke WUr and Peace. The 


Pardon. 


Ecclesi- 

astical. 


Legislative 


Foreign. 



3. Revenue. 


Limitatioiiis 
on them; 
the great 
landmarks. 


• 

The exer- 
cise of 
power by 
the King, the 
Executive 
and the 
House of 
CommQus. 
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King can declare and make war. He can oirder ‘nis 
subject^ to arm. He can do everything to face this 
war menace. 

I 

(m) The right to receive and send ambassadors 
from and to foreign countries* * He can refuse objec- 
tionable ambassadors. 

III. REVENUE PREROGATIVES. 

By virtue of the fact that he was once the para- 
mount feudal Lord and the universal land-owner, the 
King enjoys certain revenue prerogatives for ordinary 
•revenue coming from times immemorial and for extra- 
ordinary revenue consisting of contributions b»y sub- 
jects for Crown purposes. 

C. Statutory Limitations on the Prfrogatives 

The result of the long struggle between the 
Crown and the nation are the four great statutory 
landmarks viz., Magna Carta, the Petition of Right, 
the Bill of Rights and the Act of Settlemeiil. . 

Their general effect is to limit, principally, the 
exercise of the royal prerogative. In fact their sanc- 
tion is the will of the people. 

D. The Exercise of the* Prerogative. 

In theory the King is the head of the State for 
all actions. But practically the prerogative is no 
longer the personal prerogati\« of the King.- ^11 
public acts are done by the Crown on the ad\'ice of the 
Ministers of the Crown. These pricileges arising out 
of the prerogativis are of ihe executive awid ultimately 
of the House of Commons. 

‘ (i) If war IS to be declared, the sanction of 
Commons is essential. The Commons can refuse war 
supplies. 

in) The King can appoint Ministers but con- 
stitutional practice is that the Minister who is censured 
by the Commons shoul^ resign.^ 
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* {Hi) The King can only express his will by cer- 
tain formalities e. g., the use of the Great SeaJ ; and 
the s%als are in the custody of his Ministers* on whose 
ad\ii<^ he must act. 

16 . whole development of the 

British Constitution has been marked by a 
steady transfer of powers and prerogatives from 
Ihe King to the Crown." Comment. 

Ans. In early days, all the powers of Govern- 
ment were centred in the man who wore the Crown. 
In the course of English Constitutional History those 
powers have been almost entirely transferred from the* 
King the Crown itself, »a complicated impersonal 
organisation consisting of Parliament, the Ministers, 
and the King, the latter bereft of all important powers 
and becoyiing flnly a ceremonial head of the state. 
The Crown became the ‘Constitutional Monarchy.’ 

The changes from p-ersonal rule to Constitutional 
Monarchy have not been sudden. They are almost 
invariably the result of gradual evolution : 

{i) The Anglo-Saxon age. In this period the 
King was the supreme legislator, the supreme execu- 
tive and the supreme Judge. But he was not absolute 
in power. He had to tarry on his^ functions 
with the counsel and consent of fhe WitT^n. The 
sphere of King’s activity was limited, as most of the 
work of administration was carried on in the local 
courts. 

(ii) With the conquest of William of 
Normandy, ^kingship became absolute and despotic. 
Parliament was always ready and anxious to assert 
those prerogatives which had been kept with rare 
discretion. 

{Hi) The fourteenth and fifteenth centuries: 

{a) In these, the Courts of Common Law (the 
King’s Bench, the Common Pleas and 
Exchequer) and the Chancery were sepa- 
rated from Ihfe King’s*Council. 


The Crown 
becomeH 
the consti- 
tutional 
monarchy. 


Gradual 
evolution 
brings the 
change. 

The Anglo 
Saxon age. 
The King 
Avas sup- 
reme. 


With the 
conquest of 
Willfam the 
King be- 
came 
absolute. 


The 14th 
and 15th ^ 
centuries! 



The Nor- 
man and the 
Plantaft-enet 
Kings 
checked the 
power of 
the barons 
and the 
clergy. 


Climax in 
the reign of 
Kichard 11, 


The Tudor 

dictator 

ship, 

^ Liberty of 
the ])Coi»lc. 


The Stuart 
perK^d, 

The a] logy 
for hiding 
privileges. 
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{b) The Norman and the Planiagetiet 
Kings checked the power of the barons 
and the clergy. But they never ceased to 
call the Great Council, in which new ls*ws 
were made and extragirdinary taxes were 
voted. The Great Council w'as changed 
into Parliament in order to check the power 
of the barons and to facilitate the raising 
of taxes. 

(c) When the absolutism of the Plantagenets 

reached its climax tn the reign of 
Richard 11, Parliament asserted its 
authority, deposeji the King and ca^ed in 
the Lancastrians to rule the country. 

(d) The Lancastrians stood for a Constitu- 
tional Programme. From* 1404 to 1437 
the King’s Council (a form of cabinet) was 
not merely dependent upon Parliament, but 
was actually nominated by i t. 

* 

{e) The result ol all these experiments was a 
dismal failure. The country had not as yet 
developed a democratic consciousness and 
the nation ‘ wps not yet ready for the 
elfficiept use < f the liberties it had won.’ 
The weak and nerveless rule of the 
Lancastrians produced social confusion ; 
baron fought with {.r^ron, county ^with 
county, tow’ii with town. Then emerged 
out of this chaos the Wars of the Roses 
with A'll its miseries. ^ 

(iv) The Tudor Dictatorship. In the Tudor 
period, the evolution ol the Parliamentary machinery 
was temporarily arrested. But their reign preparef^- 
the people for thf*ir lilierties as the establishment of 
peace and order by the Tudors increased their 
political intelligence and the social development. 

(v) The Stuart Period. 

I 

{a) Thus, the Stuarts faced a changed 
nation. The ‘ Apology ’ drawn up by 
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Parliament in 1604 sufficiently attested 
this. In this document it asserted that 
the people were no longer disposed to ac- 
quiesce in the virtual suspension of their 
privileges and authority. 

[b) People avoided troubles in the reign of 
Elizabeth ‘in regard of her sex and age.’ 

(c) But in the next reign people renewed the 

struggle. James 1 and his son tried to stem 
the tide in vain. 

((/) The first act of the drama closed with the 
concession of the Petition of Right (1628),, 
with the dissolution of Charles’s third 
Parliament (1659), and the death of Sir 
John Eliot ( 1 633). 

(c) Frora 1629 to 1640, no Parliament met, 

(f) Then came the Long Parliament and the 

Grand Remonstrance. The latter docu- 
ment (1641) demanded the restoration of 
the full powers of Parliament. Statesmen 
like Bacon, Stafford, Pyin, Hyde joined in 
these demands although Pym liked to have 
fur Fathameut a complete control over the 
•executive. 

(g) The Civil War ensued.* The k^iig paid 

the penalty by his death. The Monarchy 
was abolished. 

\vi) The Cromwellian Protectorate. The 

“ Instrument of Government” provided, in his reign, 
for the elec^on of a single chambered legislature. 
But he was not disposed to subordinate the Executive 
to the Legislature and was not even willing to concede 
Jt^arliament constituent powers. 

t\ second attempt, to please the people, was made 
with a rennorated ‘Upper House,* but with no bettei 
results. Cromwell, in fact, wanted to give a subordi- 
nate place to Parliament. 


Nothing in 
the reign of 
Elizabeth. 

James I and 
son tackled. 

Petition of 
Right and 
the death of 
Sir John 
Eliot. 

The Grand 
Remons- 
trance 
demanded 
full powers 
for Parlia- 
ment. 


Th^j Civil 
War; 

The monai- 
ciiy was 
abolished. 



ruL.1 1 


Thus 

Parliament 

became 

supreme. 


or 

f 

The Restoration. It marked the triumph of the 
monarchical Parliamentary principle. It also'marked 
an emphatic repudiation of Government by the sword. 
‘‘ No Bishop, no King,” ‘^No King, no Parlianient” 
were the constitutional slogans. But the kings remain- 
ed autocrals- 

(rin) After the Revolution of 1588. 

(a) William TII and Anne, though compelled 
to lake Mini<^ters, themselves guided the 
policy of the State. 

ib) But George I and George II being ignorant 
of English politics, allowed the Prime 
Minister to rule the country. 

(c) For a short period George II I was able to 

revive the powers of the Crown by means 
of Parliamentary conception and with the 
a of ‘‘Kings’ friends.” 

But with the accesfiioti of Youufier Pitt to bower 
George nr a personal rule came to an end. 

(d) This Glorious Revolution struck a blow— 

vt) b/the theory of i>ivine Right of Kingship. 

{it) The \succession power' came in the hands 
of Parliament, and this established its 
.supremacy. The .\ci of Settlement r^cog- 
nised it. 


fi^ 

iiii) The Mutiny Act brought another blow. 
It provided that for maintaining and govern- 
ing the standing army, Parliamentary autho- 
risation would be necessary every year. 
This ket secured the annual meeting of the 
Legislature, 
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(tv) The mode of supplying revenue (drawn up The civil 
in the Civil list) to the King further sub- 
ordinated the King’s Executive to t^e Legis- Parliament, 
lature. A definite sum was appropriated to 
the civil expenditure of the Crown. Thus 
the King, surrendered all those sources of 
revenue which bad so long remained 
beyond the control of Parliament. 

(t) Then the executive power pell in the execu- 

hands of Ministets, The long ascendancy ca^e^hT^the 
of Walpole consolidated the principle of hands of 
cabinet government. Ministers. 

{ix) Concluding Remarks. The cumulative The King 
efleci*of all these struggleoi has been, that do\vn to the 
Revolution of 1688, England was ruled by Kings, govern. 
Thereafter ‘‘The King reigned but did not govern.” He is in 
The con^titutftinal progress has brought a constitutional honourable 
monarchy ; the ‘Crown’ takes the ‘headship’ of the 
King away. The ‘Crown’ is the Parliament, the 
Ministers, with a nominal King. The King is in an 
“hocourable captivity,” 

Then the King has not altogether disappeared. He 
is still the pivot of the ‘dignified part of the constitu- disappeared 
lion’, ‘a^ intelligible head piece’, ‘a Government in 
which the attention of the mation is conoentrated’, ‘a 
monarchy that stiengthens the* Goveriynent’, ‘a 
guardian of the mystery of the constitution acting in 
disguise and enabling the real rulers to change without 
hedbless people knoiting it.’ ^ 

Bagehot rightly remarked that “when history is 
written, children may know »what we owe to 
them.” 

Mr. Gladstone voices the feelings of many English 
‘writers when saying, ‘’Although the admirable arrange- 
ments of the constitution have now r^ompletely shielded 
the sovereign from personal responsibility they have 
left ample scope for the exercise of a direct influence 

in the whole work of Government The King is 

the isymbolvof Unity and oi Law ; be is by Law 





Parliament 
has enchain- 
ed the 
Crown. 

The powers 
are trans- 
ferred from 
a person- 
ality to an 
institution. 


Low : A 
cconvenient 
hypothesis, 
“a Myth’’ 

“The 

Nation.’ 


the source of power. Parliaments and Ministers pass, 
but he abides in lifelong duty ; and he is to them •■as 
the oak in the forest is to the annual harvest in the 
field.” • 

(For the present position of the King see Question 
13 and 13). 

To sum up. 

“Parliament has left the personal stains of the' 
King untouched : he has always been and still is 
above the Law ; but ParliatTiOnt has enchained the 
Crown and has bound it to definite modes of procedure. 
By this process the official acts of the King have been 
brought within control of th^ laws and customs of the 
realm. This gradual establishment of parliamentary 
control over the Royal prerogative .covered a long 
period ; it began with Magna Carta &i earlier, and 
was not fully completed until well in the 1 9th * century. 
The issue, indeed, was much in doubt prior to the 
expulsion of James IT but at that point the crisis 
passed. The Revolution of 1688 involved more than 
the substitution of one King for another. It marked a 
very important stage in the transfer of political 1 unc- 
tions from a personaUty to an institution.” Munro. 

• 

Q. 17.. ‘'There is no^ distinction more vital to 
the practice of the British Constitution than that 
which exists between the King and the Crown, 
between the monarch as an individual and 
monarchy as an institiition.” Gladstme. 
Commeiit. 

Ans. Wha^- is the Crown ? 

t 

(t) Mr- Sidney Low says it is “a convenient 
working hypothesis.*’ But that is not satisfying. 

{li) He also calls it a "myth’, 
c 

{Hi) Then be calls it “The nation, or the will 
of the people, or any other suitable abstraction.’* 

But all these definitions are erroneous and vague. 
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(iv) Briefly and correctly *. “it is the supreme 
exdcutiv^e and Policy-framing agency in the Govern- 
ment, which means, practically, a subtle comlKnation 
of sovereign, ministers (especially cabinet members) 
and to a degree Parliament. It is the institution to 
which substantially all prerogatives and powers once 
belonging to the King in person have gradually been 
transferred.” — Ogg. 

(v) (a) Originally, the Kings were elective and 
if one died, there was a cessation of all 
Government. However, in the 12th and 
13th centuries and in the days of feudalism 
Kingship became heredit iry and a continu- 
ous institution. iVhen a King was dead, 
there was no elimination of Government. 
“The King is dead, long live the King ’ was 
the dtetrine. 

{h) ^*He had thus become a link in the chain, a 
part of a continuous political system, custo 
dian of the heritage of his predecessors and 
bound by their acts.” People became 
accustomed to a distinction between the 
King as an institution and King as a 
personality , 

(c) Thus in the 17th and 18th centuries powers 
of legislation, administration, and finance 
were taken away from the King ^s an 
individual and put beyond his control in the 
hands of the King as an institution — what 
we call to-da^ the Crown. * 

{d) For further elucidation about the change 
from the ‘King tot he Crovm’, read Ques- 
. tion '?6. 

^ (xn) Literally, the “crown” is an inanimate object 
bij^if we use a capital letter in writing it, we make it 
stand for the Kingship as an institution, 

ivii) The King is a natural person. The Crown 
is a bundle of sovereign powers, prerogatives, and 
rights— a legal idea. HistDrically, the rights and 
powers of the Crown are ^he rights and powers of the 


The true 
definition : 

Ogg. 
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with the 
death of the 
King, the 
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ed. 


But gra- 
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became a 
link in the 
chain. 


Sijice the 
1 < th and 
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King. But now these powers and rights are to be 
exercised not by the King personally, buf by*’ his 
Ministers. 

# 

{via) For the powers of the King as an indivi- 
dual see Q. 14 and 15. 

* 

iix) The King as a natural person has property 
and revenues from those of the Crown land. But 
Parliament now, at the begining of each reign, grants 
to the King, for his life-time, an annual provision f6r 
his Crowm and dignity, which is at his absolute disposal. 
In exchange for this grant, the King “places at the 
disposal of his faithful Commons in Parliament assem- 
bled” certain hereditary revenues to the “Crown" than 
to the King personally. ' 

(x) In the year 1495, a remarkable statute was 
passed which provided that ‘obedjence to a King 
defacto, but not de jure, shall not expose his adherents 
to the punishment of treason when the rightful King 
re-establishes himself." This statute “may be regarded 
as the earliest recognition to be found in English Law 
of a possible difference between the office F*nd the 
person of the King." 

ixi) “In several note- worthy respects the ‘Crown’ 
is placed by law in a position of privilege or ad- 
vantage in its relations with the subject. For all 
practil-al purposes these privileges are of importance 
only because the Crown means the Government; but 
every advantage which the general 'Crown Law' 
gu’es t’o the Crown is of nece'^sity also given'* to the 
King as a person. That is why the old maxim ‘King 

can do no wrcug.” — Sir Maurice Amos. 

* 

Thus the Crown and the King both are above law. 

{xii) The King is the first and highest of the 
officials of the Crown — if we use a somewhat p’ara- 
doxical phrase. The King is thus an agent through whom 
the functions of the Crown are performed. His legal 
rights may he great but actual powers depend upon 
parliament. 
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^ {xtii) The distinction between the King and^ the 
Crown is most effectively expressed by the saying “The 
Kingpis dead. Long live the King.*’ This means now 
“The King is dead; long live the Crown: long live the 
offlte which the King occupied. The powers, func- 
tions, and prerogatives of the Crown are not suspended 
by the death of the King even for a single moment.” 
Thus the King as a person is dead but monarchy as an 
institution is immortal. The Crown never dies. 

(xiv) The distinction reconciles the omnipotent 
powers of the Crown with the virtual importance of the 
King. 

(xv) The whole development of the British consti- 
tution, in fact, has been marked by a steady transfer of 
powers and prerogatives from the personal King to the 
impersonal Crc^wn. See Q. 16 . 

Q. is. Trace the growth of the cabinet 
system in Great Britain. 

Ans. “ The history of the growth of the cabinet 
systenl in Britain is one of the most instructive studies 
in the whole realm of the science of Government.” We 
do not find the term cabinet referred to in any legal 
document, rjtatutory or otherwise. It is the result of a 
number of accidents and usages and conveniions. 

{i) At first, the early Kings used to have Councils 
instead of cabinets. Out of this system of councils 
emeiged the Privy Council system. 

trr) Under William I, in England, the* Great 
CdunciL was organised to assist the King. 
Thi^ body (»f barons has *been the basis 
of modern English institutions. By almost 
imperceptible stages of modification and 
growth, the whole effective organization of 
the present Government Britain has 
evolved. 

( h) Out of the Great Council emerged a special 
group for constant session. This was 
called the Permanent Council, 
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(c) Bat this special council was too unwieldy and 
in that reign of Henry VI (i-i22-14-6l) it 
was superseded by another inner circje of 
councillors, called the Privy Council which 
now became the chief executive body of the 
realm. 


(ii) Under the Tudors. Under the Tudors, this 
Privy Council was remoulded and its powers passed to 
yet another inner circle of itself. This special “interior 
council” as Macaulay calls it, met the King not in the 
usual council chamber, but in a ‘^cabinet” or Smaller 
I Room set apart for the purpose. This stage had been 
reached by the reign of Charles I (1625-16+9). 

The earliest mention of the term “cabinet” is how- 
ever, in Bacon’s essays. 

{iii) In the time of Charles II it consisted of five 
members and was known as the “cabal’’. 

But this virtual superseding of the Privy Council 
was not liked by Parliament. The House of Co^i;nmons 
looked upon it as an attempt “to introduce a tyranni- 
cal and arbitrary way of Government and adopted the 
weapon of impeachment. 

This principle was d|*.finitely established in 1679 
when Parliament removed one of the King’s most 
trusted counsellors, Earl of Danby, despite Charles IPs 
best efforts to save him. No Minister, henceforth, 
could shelter himself behind tl^s legal immunises of 
the thr?)ne. 


iiv) As e^ly as the reign of Charles I, Parliament 
had expressed the view that “the King ought to 
employ such counsellors only. ..as Parliament may 
have cause to confide in.” 

But Charles I, Cromwell, Charles II and James II 
disregarded it. 

The House of Commons, however, continued the 
struggle and in the eijd its resistance was rewarded. 
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0 » 

William and Mary, on their accession to the throne in 
168&, conformed to the demand and “the doctrine that 
the King’s ministers are responsible to Parliament has 
noT beerr seriously disputed since that time.” 

{a) The above feature became firmly established 
in the reigns of George I and George II 
who were Germans by nationality. They 
could not speak in English and had no 
interest in English politics. Thus they 
thought it boring to attend the meetings of 
the cabinet council. 

(b) Two very impor]j;ant results followed from 
this: — Firstly^ the Ministers could debate 
more freely among themselves and present 
to th^ King a common concerted plan... 
'-Secondly in the absence^ the King, they 
had to select a President to preside over the 
meetings of the cabinet. This president 
became their recognised chief and was 
known as the Prime Minister. 

Sir Robert Walpole was the First statesman 
under whom all characteristics of Cabinet Government 
developed. “ 

(v) In 17b0, George III again * tried to^ wrest 
powers from Parliament with regard to the Cabinet 
but he failed miserably and the cabinet re appeared 
with gJieat force. By 1784 the essential principles of 
Cabinet (jovernment were well nigh settled. * 

Pitt perfected the Cabinet system fp' driving out 
the household oiicers of the King like the chamberlain 
from the Cabinet at the end of the 18th century. 

To sum up^ in the words of Prof, Trail, the history 
can be divided into four periods : ^ the 

[a) First Period : condition before the reign of 
Charles 1. 

It consisted of persons of the King’s choice. These 
men had to agree with thfe King ift everything. They 
gave »he sovereign private advice, but performed no 
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executive functions. During this period, this inlier 
council* had no particular name. 

(6) Second Period : The reign of Charles i and 

Charles 11. 

In this period this inner body of councillors is the 
cabinet^ ‘‘ but it did not displace the Privy Council 
from its position as dt jure as well as de fact^ 
adviser to the King.” 

(c) Third Period. 

In this period the Cabinet was unknow'n to the 
Law, but it became the de fccto adviser to the Crown 
vice the Privy Council,* though not adviter de 
jure. 

(rC Fourth Period ; George 1 ^nd after. 

(t) During this period under the loinfg political 
rule of Walpole the cabinet system received 
the impression that it still bears in our time. 

in) Towards the close of the 18th centi\ry we 
note the emergence of the modern conception 
of the Cabinet. The Cabinet has descended 
thus : 

t 

The cabinet has been a body necessarily consist- 
ing (rtkof members of the legislature, (6) of the same 
political views, and chosen from the party possessing a 
majority in the House of Commons, (c) prosecuting 
a con(,erted policy, (d) under a common of joint 
responsibility to be signified by collective resignation 
in the event of ^Parliamentary censure, and (t;) acknow- 
ledging a common subordination one chief 

Minister.'’ 

Q. 19. Summarize the main features .pf 
Cabinet Government as it exists to-day. 

Ans. (A) What is a Cabinet ? 

“While every Act of the State is done in the 
name of the Crown, tbe real executive head of England 
is the Cabinet.” — A. V. Dicey. 
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' Cabinet is the pivot on which the whole machine 
of British Government revolves. 

Bagehot calls it “ a committee of ^ the legislative Bagehot. 
boTy selected to be the executive body.*’ 

Some writers (like Hearne) call it a committee Heariie. 
of the Privy Council because all the members of the 
cabinet are also members of the Privy Council. 

But it is more than any kind of Committee. It is 
the guiding and directing force m Government. 

Thv^s according to Cowell : It is one of the liowell. 

wheels Within wheels ; the* outside ring consisting 
of the party that has a majority in the House of 
Commons ; the next ring being the Ministry, which 
contains the men who are most active within that 
party ; and the smallest of all being the cabinet, 
containing the real leaders or chiefs. By this means 
is secured that unity of party action which depends 
upon pjacing the directing power in the hands of a 
body small enough to agree, and influential enough to 
control,” 

Thus iti^is an informal body whose business is to 
bring about co-operation among the ^different forces 
of the state without interfering with tbeii* legal 
independence. 

According to the ponventions of the constitution, Sidney Low 
the Cabinet is the responsible executive, having the 
complete control of administration and the general 
direction of. all national business, but exercising toese 
vast powers undfer the strict supervision of the repre- 
sentative chamber to which it is accountable for all its 
ac^ and omissions.” — Sydney Low. 

Munro defines it a body of royal a*dvisers chosen Munro. 
by the Prime Minister, in the name of the Crown, 
with the approval of a majority in the House of 
Commons.” 
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(B) Thus its main aspects are 

U) The Cabinet consists not of all, but ohly of 
the principal Ministers of the Crown. All 
i’ Ministers, together with the Under Secretaries 
and Parliamentary Secretaries form the Government 
or the Administration. 

(it) The Cabinet depends upon the support of tl^e 
majority in the House of Commons. 

(iii) It is drawn from one party (except occa- 
^ sionally at times of crisis, when there is a ‘National 

CabinetV- Cabinet Government means party 
Government. • t. 

(iv) The position of the Prime Minister gives it 

solidarity. ^ 

(n) Neither the Cabinet nor the Office of Premier 
is known to the Taw. 

(ft) The body known to the Law', namely the 
Privy Council, to which all Cabinet Ministers past 
and present belong, has no real significance left. 

(vii) The prerogatives of the Crown together 
witli the whole of the executive power, have passed 
into the csntrol of the legislature. 

(mti) The*British Cabinet is so informal a body 
that ordinarily no minutes are taken and as a practice 
none are kept. 

(^) The members of theT^^abinet meet, as‘a rule, 
at the Foreign Office, and not, like council, at White- 
hall or wherever the sovereign happens to be. 

*■. 

(^) Political unanimity. 

Cabinets are constructed upon some basis of Poli- 
tical Union to which the members on appointment “'ail 
agree. 

(xi) Unity of Ministerial Responsibility. 

The party fram^ their policy of action in concert, 
and in case of an adverse vote against a Minister, not 
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on^y th&t individual minister is to resign but the whole 
body of Ministers is to resign together. • 

In addition to that, English Ministers are respon- 
sT51e to the King. It is only a formal responsibility. 

Also the members are responsible to one another 
to achieve solidarity. The fault of one brings the 
downfall of all. Tt either reaches heaven or sinks 
*down like a boat.’ 

(xii) There is concerted action. 

The Prime Minister pulls the whole team together,^ 
The various departments have come to be co-ordinat- 
ed andithe present system, »of united delibe'ration and 
action has become the uniform principle. 

{xiii) There is the Secrecy of the Cabinet. 

Bagehot remarks ‘ “ the meetings of the cabinet 
are not only secret in theory but secret in reality.” 
It meets in private but works in close and guarded 
secrecy. 

{xiv) There is subordination of all Ministers 
to the Prime Minister. 

WoodPow Wilson rernarks, “ Consistency in 
policy and vigour in administration on, the part of the 
Cabinet are obtained by its organization under the 
authority of one first Minister.” 

Drof. Trail sums \*p the political concepdon of 
Cabinet thus : — It consists [a) of members of the 
Legislature, (b) of the same politi'jal views, and 
chosen from ^he party possessing a majority in the 
House of Commons, (c) prosecuting a concerted 
policy, (d) under a common responsibility to be signi- 
flrid by collective resignation in the event of Parlia- 
mentary censure, (c) and acknowledging a common 
subordination to one Chief Minister. 

/tt short-, the Cabinet represents the ideas of 
homogeneity, solidarity^ and common loyalty to a 
Chief. 
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{xv) The Cabinet has responsibility to the' Kiifg 
and to P&rliament {See Q. 23;. ^ 

(C) General Principles of Cabinet Government. 

The following principles are accepted. 

(i) Close correspondence between Legislature 
and the Executive. 

The Cabinet must be selected from the party ^ 
which holds the majority in the House of Commons. 

Moreover, members of the Cabinet must have 
Seats either in the House of Commons or in the House 
of Lords, in order to answer , questions regarding^^ their 
departments and to control Parliament as well. 

(it) The sovereign is excluded: 

This peculiar custom owes its origvi to the 
habitual absence of George I and George II from the 
Cabinet. If the King be piesent in the Cabinet meet- 
ing, some degree of responsibility attaches to him, so it 
is necessary to exclude the King from Cabinet 
meetings. 

(til) Political Homogeneity of the Execu- 
tive. 

All th*e mey^ibers of the Cabinet must belong to 
the sanfb party and bold the same political opinion. 
This is necessary for maintaining unity in counsel. 
Walpole did something to e.stabhsh this principle, but 
it was *001 fully recognised till the formation 'dl the 
Rockingham Ministry ot 1782. 

(iv) Collective Responsibility. 

. Prof. Hearne is of opinion that the principle of 
collective responsibility and corporate unity was 
recognised for the first time in 1782 when tfTe 
Rockingham Ministry was formed. 

Lord Morley ; “ As a general rule, every impor- 

tant piece of departmental policy is taken to commit 
the entire cabinet and its, members stand or Jail 
together. The Chancellor of the Exchequer may be 
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\iriven from office by a bad despatch from the Foreign 
Office, and an excellent Home Secretary may suffer 
fr5m the blunders of a stupid Minister of War.” All 
*,the members of the Cabinet resign when an important 
measure is defeated in the Commons or a vote of cen- 
sure is passed against the Cabinet. 

(v) Subordination to the Prime Minister. 

Prime Minister is the visible symbol of Unity of 
the Cabinet. “ He is the keystone of the Cabinet 
arch.” If a member persists in holding a different 
opinion from him, the Prime Minister asks himJtO 
resign. 

tct) The King has t^e exclusue power of choos* 
ing the most leading figure in the Parliament as the 
Prime Minis^r and asks him to select his colleagues. 

(vitj The Prime Minister is to pick up any 
number of his lieutenants between 10 and 20 to help 
him in running the Government. The King invariably 
apfy'oves of this choice. 

(D) Its accessory factors- 

The Cabinet system could not work beneficially were 
it not for*certain accessory factors, and these are : — 

(t) The neutrality and anonymity of the Civil 
Service. ‘‘ If the Civil Service were to clfange with 
every Government, dire confusion would be produced 
upon every occasion ^of the assertion ot the principle of 
responsibility.” 

(tf) The organized arrangement of the Cabinet 
work bjTa secretariate. 

(iii) The aid of special experts in the develop- 
ment of policy. 

These may be called Technical Factors. There 
are others which may be called Party Factors. 

(iv) Party control. 

{vj The continuous existence of an *ex*Cabinet,’ 
composed of the leadtfrs of the* opposition. 
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(£) The Cahinet’s ftinctions. 

The Cfabinet as a political body directs the gener'il 
policy of the Government. It creat a consistent 
and organic policy of the Government. Bagehot* 
rightly remarks that “It is a combining Committee, a 
hyphen which joins, a buckle which fastens the legis- 
lative part of the state to the executive part.” 

(f) Legislative Functions. 

The Cabinet takes initiative in legislation and 
thus shapes the course of legislation at every stage. 
If'the cabinet desires to dissolve the Commons, it can 
easily do so. Practically it is khe agent of the legis- 
lature and then it shares in the sovereignty of 
Parliament. 


Executive 

functions. 


Ogg. 


Its weak- 
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(a) Executive Functions. 

It IS the supreme motive power in the executive. 
The heads of the departments carry on its collective 
responsility as the cabinet working together formu- 
lates the general policy of the state and sees that if is 
properly executed. 

“The Cabinet Ministers formulate the policy of 
the nation on every question that arises, ahd ask of 
Parliament only t|jat it should take whatever action 
is rcquisit'fe to enable this policy to be carried out. So 
necessary to the system is it that the Ministers shall 
have their way that any check or ^ebutf at the hand of 
the Hous6 of Commons considered by them to*" be 
serious precipitates a political crisis— a change of 
Ministry, or even a general election.” — Ogg. 

(F) The Cabinet with its good features has 
' weakness and difficulties. 

Finer sums ujp these into six categories : - 

1. There is the unfortunate effects of the large 
size of the Cabinet upon the ability of each Minister 
to participate effectively in the formulation of policy. 
The amount of work to be done .by the Cabinet and 
the tremendous burden upon each Minister, Depart- 
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Mentally, Parliamentarily, Electorally and Socially 
have the further effect of foreclosing anjo thought 
beyond the immediate tasks. 

, 2. Participation in world affairs imposes upon 

sev'^eral Ministers rather long occasional absences 
from the country, or from current domestic business. 

3. Some of the spontaneous and valid creative- 
ness of the House ot Commons is dissipated by the 
threat of the Cabinet to dissolve if it is overcome 
upon matter it deems vital. 

4. The Cabinet is too large for prompt and 
effective discussion and decision. 

• 5. The system di\udes the country into a set of 
men who strive their utmost to get things done and 
another set w^o do their utmost to obstruct them. 

6* The efficiency of the Cabinet as a govern- 
ing council is limited by the cardinal and decisive 
condition of its responsibility to Parliament and the 
electorate. 

^/Q. 20. ‘‘A Cabinet is a hyphen which joins 
the legislative part of the State to the executive 

part of the State.” (P. U. 1935). Discuss. 

• • 

Ans. Cabinet is a Committee bf the legislative 
body formed to act as an executive body and to be a 
connecting link between the legi>lative part of the 
Statg and executive f^rt of the State. , 

As a ‘committee of the legislative body’ it must be 
selected Jjom the party which holds *the majority ifi 
the House of\!^ommons. Owing to the recognition of 
this principle, the Cabinet, which is the executive, ean 
work in harmony with the House of Commons which 
is the most inliuential part of the Legislature. 

Moreover, members of the Cabinet must have 
seats either in the House of Commons or in the House 
of Lords, in order to answer questions regarding their 
departments and to oorttrol PaUiam^nt, 
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Thus there is close relationship between thef 
Cabinet, the Executive part, and Parliament, the 
legislative part of the State. ' 

To clear the above point, we can read Laski with,- 
advantage. He gives us three aspects of executive : — 

1. It is a committee of the party in power in 
the legislative assembly, offering proposals to that 
assembly, and holding office upon the condition of win* 
ning assent to those proposals.’ 

2 . ‘It is an administrating body applying 
legislation. It has to manage the vast body of offi- 
cials who are neces<rary 1/ jhe w.vrk of aaohniFtration is 
to be efficiently carried out.’' 

3. Tt is in continuous relationship with the mass 
of citizens through its function as administrator.’ 


The ('flbiiiet 
minister-! 

f i:uide Pur- 
iamentai'} 
work. 


Thus executive functions includes the adminis- 
trative functions, 

(B) In Parliament, the Cabinet Ministers create 
a complete nexus when they guide and control the 
work of Pailiainent in both branches — executive and 
legislative. 


The 

ministers 
have their 
way 


The speech from the throne in which t,he state of 
the country IS reviewed, is* prepared by the Ministers. 
At the Opening of every Parliamentary Session a pro- 
gramme of legislation is set forth and that is the diffi- 
cult task of the executive. Legislative measures upon 
all mani'er of subjects are formufated, introduced ex- 
plained and pressed for adoption by the Ministers. Pri- 
vate bills by noa niinisterial membeis, however serious 
thev may be, do not receive serious attention unless 
tbgy have the moral or active support of the Cabinet. 

For w eeks at a stretch the Cabinet demands and is 
allowed, practically all of the time of the House of 
Commons for Uie consideration of the measures in 
which it is interested 

Thus the Cabinet formulates the administrative 
policy of the nation apd Parliament demonstrates ac- 
queiscence to enable that to be carried out. Ministers 
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have their way or there is a political crisis. This agree- 
nrent between the Cabinet and Parliament shows that 
th- executive part and the legislative part aae inter- 
linked together. 

(C) This fusion between the two parts is further 
evidenced by the fact that the Cabinet is responsible 
for its every action to the Legislature. ‘Parliament 
makes or unmakes the Ministers, ir revises their 
^actions. Ministers may make peace and war, and they 
do so at pain of instant dismissal by Parliament from 
office ; (fftd in affairs of internal administration the 
power of Parliament is equally direct. It can dis- 
miss a Ministry if it is too extravagant or too economi-* 
cal ; it^ can dismiss a Minisj[ry because its Government 
is too stringent or too lax. It does actually and prac- 
tically in every way govern England, Scotland and 
Ireland.” « 

The House of Commons can criticise the Cabinet 
through {a) amendments to their measures, [h) notice 
of motion, (c) adjournment of the Mouse, {d) a vote 
of want of confidence, (c) by refusing supplies, (/) 
by re-asking questions relating to any department of 
the State. 

Thus the legislature and the Executive go to- 
gether. • , 

(E) The Cabinet in its origin bdongs to^he exe- 
cutive part of the State. Now in its function it belong.s 
to the legislative part of the State. 

The history of the development of the •Cabinet 
system shows so. tSee Question 18). As a body for 
administrative purposes, it sprang tfrom the Privy 
Council in the^l7th and 18th centuries. Now it be- 
comes, if not in legal theory, a body w'hich advices ajid 
directs and governs. There is a fusion between 
the two parts of the State — the Executive and the 
Legislative. The Cabinet is ‘the hyphen which join's 
and a buckle which fastens them.’ 

In the words of Gladstone ‘‘The Cabinet is the 
three-fold hinge that ct^nnects together for action the 
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British constitution of King or Queen, Lords anfi 
Commons like a stout buffer-spring, it receives 2^1 
shocks, and within it their opposing elements neutra- 
lise one another. * 

Altogether this fusion has resulted in a good dea? 
of legislative dictatorship and has also produced many 
weaknesses and difficulties (as shown in Question 19) yet 
‘‘the fusion has created a remarkable system in which 
Cabinet has become a unit — a unit as regards the ^ 
sovereign (executive), and a unit as regards the legis- 
lature.” — Lord Morley. 

And thus the English Government goes, establish- 
mg a link with the King, the Crown and the Nation. It 
is a happy legislative and exfcutive dictatorship.,. 

Q. 21. How is the Cabinet formed? Who 
constitute the Cabinet ? How is it dissolved ? 

Ans. A. Formation of the Cabinet. 

There are four occasions when a new Cabinet is 
formed : - 

(0 When a new Parliament is .selected after the 
statutory time limit of five years. 

(ii) When an adverse vote takes place against 
the existing Cabinet and it has to go. 

{Hi) When^u existing Cabinet is defeated and 
it dissolves the Parliament and holds new elections. 

(tv) After the resignation of a Prime Minister. 

On^any of these occasions the King sends for the 
leader of the party commanding the majority in the 
House of Commons, If there is no single partv, he calls 
upon some leader who can form a coalitidh or otherwise 
can assure him of a majority on important measures. 

Sometimes the King on the advice of the retiring 
Prime Minister «ends tor the leader of the political 
party which has a majority in the Commons and asks 
him to form a Ministry. 

When the King has chosen the Prime Minister, 
the latter proceeds to select both the Ministers and the 



Cabinet Ministers. In spite of the fact that he has a 
fre?^hoice in making his elections, yet certain con- 
siderations of a practical nature are taken into account 
by hint. These serious considerations are : - 

{a) He must see that various interests are repre- 
sented. For example, he cannot select all the minis- 
ters from the Commons. He must take some from the 
House of Lords too. Both peers and Commons have 
been figuring in every British Ministry. Peers are 
generally numerous in Conservative than in Liberal 
or Labour Cabinets. 

lb) All Ministers must have seats in one or the 
other of the two houses of Parliament. But this does 
not mean literally that every man appointed to a minis- 
terial post must be a member of Parliament at the time 
of his appointment. If there is a strong desire to in- 
clude a person v^ho does not belong to either house, 
arrangements are made for him by making him a peer. 
The usual procedure is to open a constituency by ask- 
ing some member (who is sometimes rewarded for his 
generosity by being made a peer himself or by being 
given ^me dignified office which does not require of 
him a sitting in the Parliament) of the Commons to 
vacate his seat for the newly-appointed Minister. Bye- 
election is Jbeld in the ‘safe’ constituency and the 
newly- appointed Minister geHs himself nominated and 
is usually elected. • 

(c) To fill the various posts, the Prime Minister 
must bring together the best men he can secure -not 
necess&rily the ablest, btu those who will pull tpgether 
effectively ~ with only secondary regard to whether 
they belong to Manchester or London. , 

id) The coming Prime Minister must observe 
party solidarity in making up both the Ministry and. a 
Cabinet. For that the new premier has to draw his 
Ministry from his own party. 

(e) Surviving members of past Ministries of the 
party, if they are in active public life and desirous of 
appointment, are given preferential consideration. 
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(/) Also there are the young men of the party 
who have made reputation for themselves in Parlia- 
ment, ^and consequently have claims to recognition. 
A certain number of them must be taken. 

(g) Also men who had had long experience in 
official life must also be considered. 

(h) Regard must be had also for geographical 

considerations ; there must be Ministers not only from 
England but from Scotland, Wales etc. * ’ 

(t) Groups within the party and their leading 
men are considered. 

(j) Those who hav^ been the most effective 
Parliamentary critics of an outgoing Cabinet are 
entitled to places in the incoming one^ 

(k) Even disaffected elements noFust be placated. 
Social, economic, and religious groupings throughout 
the nation must be borne in mind. 

A. Wishes of the Monarch is an indirect 
iufluence. 

Thus his problem is to select from among the 
availables those whom he thinks can be woven into 
a well balanced unit. In the words of ^.owell, his 
task is ap^ to be ‘Mike tfiat of constructing a figure 
out oK^locks wfiich are too numerous for ttie purpose, 
and which are not of shapes to fit perfectly together.” 

Distribution of Portfolios. 

After the selection of Cabinet, the Premier pro- 
ceeds to assign portfolios to each one of its members. 
It is a difficulf task. He has to set Vne ability, 
fitness, and personal wishes of the member concerned, 
the needs of the country and the Government, 
the general strength of the Cabinet, and the plain 
logic of the sitiiation. 

When the list is completed, the Prime Minister 
submits it to the King. Then an announcement takes 
place in the London Gazette to that effect. There is 
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no mintion of the Cabinet; for the Cabinet is unknown 
to the Law. 

fi. Tbe composition of the Cabinet 

^ , The composition is purely a matter of con- 
vention and long practice. There is no fixed 
principle as to how many members will constitute the 
Cabinet. Walpole had seven. In 1916 it stood at 
21. In 1916 Lloyd George reduced it to 5 or 6. 
Again it went up to 20 or more. The holders of the 
following offices are invariably taktn into the Cabinet. 

(1) The First Lord of the Treasury. The 

Prime Minister generally holds this office. 

(2) aThe Lord High Chancellor. 

He is the President of the House of Lords, the 
head of the judiciary, the guardian of the Great Seal 
and the chi^f adviser of the Crown. He appoints the 
Judges of the High Court, the country court and all 
the Justices of the Peace. 

(3) The Chancellor of the Exchequer. 

He* is the working head of the Treasury. His 
Chief duty is to adjust the National income lo its 
expenditure. He frames the budget, in which he 
estimates what will be the expenditure for the year, 
and suggests in what way the .mcome to meet, it shall 
be produced. • 

(4) to (9) The six principal Secretaries of State, 

i e., foj the Home Department, Foreign Affairs, the 
colonies, war, air and India. The duties of the oHome 
Secretary are largely concerned with maintenance of 
order and atoipistration of justice, is also res- 

ponsible for the industrial organisation and general 
well-being of the community. The titles of other 
secretaries largely explain their duties. 

HO) The First Lord of Admir}|Iity. 

He is responsible for all the business connected 
with the navy. He has the duty of general direction 
and supervision of the naval department. 
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(11) The Lord President of the Counc^i. 

He presides over the Privy Council. But the 
meatings of the Privy Council are now only formal in 
character. 

( 12 ) The Lord Privy Seal. 

All the duties of the post were abolished in 
1884. 

(13) TheChancellor of the Duchy of Lancaster. 

He is formally responsible for the management 
of the estates and revenues of the Crown within- the 
Duchy of Lancaster. 

The Lord President of the Council and the Lord 
Privy Seal of the Duchy^ of Lancaster have got no 
real administrative duties to perform. These 
posts are given to some distinguished statesmen who are 
incapacitated for some administrative work, or are un- 
willing to take any, but their advice and experience 
are highly valued. 

(14) The Secretary for Scotland. 

He has general control over Scottish adminis- 
tration. 

While the holders of these (14) postg are invari- 
ably takeji into the Cabinet, the following are frequent- 
ly but not invariably admitted into that body, 

(15) The President of the Board of Trade. 

He is chiefly concerned with the regulation of trade. 
The poard at present is ofganised in twd main 
divisions : (a) the Department of Public Services and 
Administratioi^and (6) the Department ^f Commerce 
and Industry. * 

(16) The President of the Board of Education, 
flis principal duty is to control the elementary edu- 
cation in England and Wales, and to inspect the 
Secondary Scnools. 

These two Boards never meet. The presidents 
alone carry on the functions of the Board with the 
help of assistants. 
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(1"7) — (21) The Ministers of Health, Labour, 
'Transport, Agriculture and Fisheries, and Pensions.) 

(22) The Pose Master General. 

\23) The First Commissioner of Works. He is 
incharge of Government works, public buildings and 
royal parks. One member may take charge of two of 
these Departments. 

C. Dissolution of the Cabinet. 

The following are the causes: ~ 

(1) When the Premier thinks that the existing 
House of Commons does not represent the people, 
he may advise the King to dissolve the House of 
Commons. 

(2) The resignation of the Prime Minister. 

(3) When an important or a constitutional 
question is at issue, the Premier though he may have 
a clear majority may advice the King to dissolve the 
legislature. 

(4) On the expiry of the tenure of life (five 
years) of the Commons. 

(5) When there is a deadlock between the 
House of Commons and the House of Lords. " 

(6) Repeated defeats of Government nominees at 
bye-elections forces the Prime Minister to seek for a 
general election. 

(7) Whan ..the Premier has no cifear mandate 
from the people on some fundamental changes. 

(8) Attempts at domination of the Cabinet by 
the Crown. But such attempts are unknown to-day. 

Q. 22. Write a comprehensive note on the 
position of the Prime Minister in the British 
Cabinet. 

- / 

Ans- Evolution of the post of Prime Minister. 


Labour etc. 

Post master 
GeiiPi al. 
Commis- 
sioner of 
\Vork.s. 


Its dissolu- 
tion 

Gpiises. 



poLirrcAL Science 



Evolation 
of the poBt 
of Prune 
Minister. 
Recog:nised 
in 1905. 


Clarendo ii 
and Danby. 


In the 
reigns of 
Creorge land 
(leorge J 1. 
j)rirne minis- 
tership 
began. 

Walpole, 
the first 
real Prime 
Minister. 


Peel and 
Gladstone 
perfected 
the system. 


(t) The position of the Prime Minister was 
offi^^ially recognised only in 1905. But some of the 
functions of the Prime Minister have been e’xercised 
by one person or another since the Norman Conr^'iest. 
Thus Ralph Elambard under William II, William 
Lofjgchamp under Richard II etc. had some of the 
attributes of a modern Prime Minister. But all of 
them were servants of the Crown and not of Parlia- 
ment and none of them was at the head of a coulicil 
of Ministers. 

(it) The impeachment of Clarendon and Danby 
reveal the tendency oi Parliament to control Ministers 
of the King. < 

(tit) However, it was in the reign of George 1 
and George II that the post of^ the Premier was 
created. The respective kings would not attend the 
Cabinet council and one of the Ministers known as 
the chairman or the Premier conducted the proceed- 
ings. 

(iv) Walpole was the first statesman to exercise 
all the functions of a Prime Minister. He would 
drive away all those Ministers who dared to oppose 
him. Tne people hated ihe title of a Ifrime Minister 
and that is why Walpcle emphatically denied that he 
wasi^tbe PrimlJ Minister, 

(v) In course of time people became familiar to 

the idea of a Prime Minister. In 1803 the Younger 
Pittvsaid that “ there shoulcl be an avowed and real 
Minister, possessing the chief weight in the council 
and the pri^icipal place in the confidence of the^f 
King." • * 

{vi) Sir Robert Peel raised the office of the 
Prime Minister to the zenith of its power. 

Gladstofie in bis first ministry tried to achieve a 
position equal to that of Peel. 

The position of Prime Minister as the leader of 
the predominant party in the House of Commons has 
now been fully recognised. 
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Position and functions of the Prime Minister. 
(^) Hi^ Powers. 

The Prime Minister is the predominant leader of 
the' 'predominant party in the predominant branch of 
the legislature (House of Commons). 

Lord Morley remarks that “ He is the keystone 
of the Cabinet arch.*' 

^ Bagehot calls him “ The head of the efScient 
part of the constitution.” 

Mr, Sidney Low : “He is more powerful than 
the German Emperor or the American President or 
all the ch-iifmen of tne Committees in the United 
Slates Congress, for he can alter the laws, he can 
impose taxation or repeal it, and he can direct ail 
forces of the State. 

Marriott calls him “The political ruler of England.” 

(t) He is the chairman of the Cabinet unless 
prevented by illness or other engagements. 

(it y He is leader of Parliament now-a-days, most 
usually of the House of Commons, 

This means that questions on non-departmenta] 
affairs and upon critical issues are addressed to him. 
The- principal announcements of policy and business 
are made by the Premier. He has immediate authority 
to correct what he considers to be errors inferable from 
any of h:s colleagues statement’s whether in or out of 
the House. 

‘Generally the House looks to the Prime Minister 
as the ultimate i^racle in the matter of » doubt where 
Ministers do not give it satisfaction, and as the foun 
tain of Policy.’ — Gladstone, 

He keeps a general watch on the progresr of all 
Government bills and is expected to sperk not only on 
all general questions, but on all the most important 
Bills. 

Thus he represents the whole Cabinet in the 
Commons when political cattles are fought. He can 
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be rightly called the chief spokesman of the Govern- 
mentband commonly bears the brunt of debate from 
the Government benches. 

<• 

Uii) He is the chief channel of communication 
with the Crown on general policy. “What it means 
is, that the reports of the Cabinet councils are made 
by the Prime Minister, and that this account is not 
revised by his colleagues, and that, in emergencies, 
the Crown will first consult the Prime Minister.” 
— Gladstone. 

He puts Government affairs before the sovereign 
in a cabinet and systematic manner. Thus his associa- 
tion with the King gives special weight to his opinions 
and personality. 

“As the Cabinet stands between the sovereign 
and the Parliament, and is bound to be loyal to both, 
so he stands between bis colleagues and the sovereign 
yand is bound to be loyal to both.” — Gladstone^ 

(tv) Thus he is the Chief adviser of the Crown^ 
not only in the affairs of the United Kingdom^ hut 
also in those of the British Empire for which the 
Crow’n needs responsible advice. It folkws that the 
Premier is acquiring the^ attributes of an Imperial 
Chancellor. 

(v) He is the acknowledged leader of the party 

and the embodiment of the highest political power. 

0 

There is many years loyalty, a great complex of 
feelings and icteas — resulting in such inf^-tia that a 
leader like him cannot be easily dislodged ; be goes 
only when he removes himself 

“No one knows, and no one cares, where other 
Ministers dwell, but the fool of fools knows the 
meaning of 10 Downing Street.” The Prime Minister 
has tremendous authority over his colleagues. They 
are in detail severally responsible to him — the embodi- 
ment of Cabinet Univy and Supremacy. 
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Moreover he is ex-officio Chairman of the Com- 
mittee of Imperial Defence and at Imperial Con- 
feteifices. 

(vt) He is primus inter Pares, that is first Fust 
among equal. “This rests upon the observed facts in 
most of the Cabinets since Walpole’s time, that one ^ 
man is called upon by the Crown to form a Cabinet, 
that he makes the Ministry and distributes offices, 
•presides over Cabinet meetings, and that if he decides 
to resign for any reason of policy, as distinct from 
personal incapacity, the Cabinet breaks up.” 

Within Ministry and Cabinet alike, the Prime 
Minisfer is the key man. • ‘‘He exercises a general 
surveillance and co ordinating influence over their 
work. He presides at cabinet meetings, and counsels 
continuali,y' with individual members, encouraging, 
admonishing, advising, and instructing. He irons out 
difficulties arising between Ministers or Departments.” 


He can secure -the removal of a Minister for 
insubordination or any other offence, from the Crown. 

Thus he is the recognised leader of the Miuisteral 
group and^their spokesman. 

• • 

(vtt) He is the most hard-worked man anc^ always Mosi hard 

pressed for limes. worked 

man. 

has to go through numberless papers, endless 
correspondence; he has to attend countless caTlers; he 
has to confer with individual Ministers, visit and sub- 
mit repc.is jjo the sovereign, hold Cabinet meetings, 
spend time in Parliamentary debates, ever ready to 
answer questions, deciding points of technical proce- 
dure put up to him by his colleagues; he meets the 
social demands; groups of constituents^wiil occasionally 
expect to be taken to the public galleries or entertain- 
ed to tea on the Terrace overlooking the Thames. - 
Ogg. 
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(viti) He exercises a good deal of patronage. Me 
appoints all the Ministers and under-secretaries. All 
the higher ecclesiastical offices are filled up with his 
advice. He can confer peerage and other honours. 

(B) His le^al Status. 

He was unknown to the law until 1906 and 
even now his position is indirectly recognised in law. 
A Royal Proclamation of December. 1905, gave place, 
and precedence to the Prime Minister next after the 
Archbishop of York. 

He has no salary as Prime Minister and has no 
statutory duties of Premier. He assumes another 
office generally that of the i^rst Lord of the Treasury 
and receives a salary for holding that post. “No- 
where does so great a substance cast' so small a shadow, 
nowhere is there a man who has so much ppwer, with 
so little to show for it in the formal title or preroga- 
tive .’’ — G ladstone* 

(C) Certain drawbacks. 

Finer sums them up as follows : — (? ) “The pres- 
tige attachii'g to the office may on occasion result in an 
undue demand for deference to the opinion of the man, 
and a too narrow view of the extent of loyalty to be 
expected from ^Jinisters, so that independent views 
may allnosi be forbidden. 

(it) “This had occasioned much distress to some 
cabinets, and it has deprived the ’country of the bc-iiebts 
of collective wisdom. 

(m) “An ideal Prime Minister woul^ p»t into the 
common stock his own real individual inventive- 
ness and feeling, without forcing the situation by 
appeal to his position no more than, in the last resort, 
to avert an actual split, so that the diverse views on 
the public good should be fully and maturely weighed 
against each other and the contingency which they are 
to meet.’ 
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Q. 23. “Responsibility of the cabinet is of 
two kinds, viz. [i) technical or moral aiyi iH) 
real or political.” Explain. 

Ans. No principle is more firmly established 
and none is of more far reaching importance than the 
principle of Ministerial responsibility as it is in British 
Government. 

, Responsibility means that a position of trust is 
held, that is, that power can only be used within 
certain defined limits. 

{i) Technical or moral Responsibility. Examples. 

1. When a Minister assumes office, he considers 
himselt* morally bound by tfte acts done by bis prede- 
cessor. 

2. Also ifi he knows that something has been 
done in hi'; department wnthout his consent and if then 
he continues in office, he is deemed morally or techni- 
cally responsible for those acts or decisions or ommis- 

sions or commissions. 

• 

3. When a new Cabinet in the making, 
ministers are responsible technically for every act of 
the King. 

4. I'h'it IS why we say* that the^responsibility of 

Ministers to ihe King is a merely technical responsibi- 
lity. The King cannot dismiss a member of the Cabinet 
and so long as that Minister possesses the confidence 
of the*Premier and the Commons, he remains inj office. 
Thus Ministerial responsibility to the King is not a very 
serious affair. i 

(ti) Real or Political Responsibility. 

It arises from the fact that the Ministers are 
lesponsible for everything that the King does as the 
King can do no wrong. It has three phases:-- 

1. Responsibility to the King. Although (as 
we have noted above) it is only a technical respon- 
sibility, yet it becomes a real responsibility when it is 


The. 

principle of 
ministerial 
resjionsibi- 

lity is very 
important. 


Technical 
or moral 
responsibi- 
lity 


Real or 
political 
responsibi- 
lity. 


Responsibir 
lity to the 
King, 



84 


POLITICAL SCIENCE 


Iiesi)oiisib!- 
lity to oiie| 
another. 


lity to the 
Coiiiuionb. 


asserted that the monarch must be kept informed. 
Queem Victoria once rebuked Lord Pal mere ton for not 
keeping her informed of what passed between him 
and Foreign Ministers before important decisions w'ers 
taken. 

Gladstone wrote that the monarch’s “entire dis- 
connexion front the bias of the party” gave her un- 
deniable claim to be consulted. 

Thus the monaich by exeicismg his inlormal 
rights of being consulted, of warning and encouraging 
can render much valuable service to the state. The 
Cabinet considers the advice of the King to be of great 
value because of his expert.nce, [.osition and iri/duence. 
That is why they have some political responsibility 
towards him too, though it i- ''rnainly a technical 
responsibility. 

2 . Responsibility of the Ministers to one 
another. This is an intra Cabinet resiionsiliility. 
This responsibility arises from the iact ihat solidarity 
is the essence of the C'alunet ^y^tt'm ;iud that !.■> to be 
keid “ So ii IS a matter of each fi>i all and all for 
each.” Evei y Minister IS to seek the ci iniuii rg his 
colleagues before taking any action that., iTia\ bring 
any criticism afterward-.* 

1 his principle was seen establL-iitwl in lo5I when 
Lord Palmerston did not consult liis CuUeagues i:i an 
important matter and w .as disniissed from ttic Ministry. 

3. Responsibility to the House of Commons. 

This IS what tfip term Min slenai i r'^poiisil>iiil\ really 
means, 'khe ^Ministry must always h^ve*a majority 
in the Crunmons and thereby demonstrate that it 
possess the confidence cif the IJrfUse, oiherwi.'^e they 
lose their ottice and must resign. The Duke ot 
Devonshire right when he said; Parliament 

makes and unmakes our Ministers, it revises their 
actions. Ministers may make peace and war, but 
they do so at pain ot instant dismissal liy l^aihament 
from office; and in 'affairs of internal administration 
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the power of Parliarnent is equally direct. It can dis- 
miss a Ministry if it is too extravagant or too ,econo- 
micai; it can dismiss a Ministry because its G'overn- 
,,ment is too stringent or too lax. It does actually and 
^mactically in every way govern the Empire.” Thus 
the Ministry must command the confidence of the 
House of Commons which is the sole representative 
of the nation. 

* Q. 24. Write short notes on {{} the Ministry 
and (//) the Privy Council. 

Ans. (/) The Ministry. 

h IS composed of an inner part that formulates Minis 

the p olfcy of the Government and an outer part that try. 
f. illows the lines laid down.” Loivcll. 

The inner part contains the memDers of the Cabi- 

♦ 

let. while the outer part consists of the heads of the 
le.ss imfiortant departments, the parliamentary tinder 
secretaries, the whips, and the officers of the royal 
.louse^iold. 

“Thus the Mimstrv comprises the _ whole number 
of Crown officials who have seats in Parliament, are 
responsible to the House or Commons, and hold orfice 
subject to the approval of the working majority in 
that btjdy. Besides, the Ministers ar6 those of*^cers of 
the Crown who haw to do with the formulation of 
the policy and the supreme direction of carrying it 
out.”«-0(j^g. 

Difference between the Ministry and the Cabinet. 

The Cabinet is something else. It consists of 
such member^ of the Ministry as the Prime ^Minister clilfeveiitiat- 
mvues into the ‘charmed circle.’ .All cabinet members ed. 
are Ministers, but not all Ministers are Cabinet mem- 
bers. 

Ministry is thus a wider term. 

What consiitutes’a Ministry? 
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In addition to the Secretaries of State and /he 
Political heads of other Government Departments the 
Ministry consists of: — 

(1) The Lord Chancellor, (2) the Chancellor Oi 
the Duchy of Lancaster, the Minister of Pensions, the 
First Commissioner of VVorKS, (3) the Junior Lords of 
the Treasury, the Financial and Patronage Secretaries 
of the Treasury, the Pay-Master-General; the Finan- 
cial Secretaries to the Admiralty and War Office. 

(4) The Parliamentary Under-Secretaries of State. 

(5) The Parliamentary Secretaries to the Board of 
Trade, Department of Overseas Trade. Board of 
Education, Ministry o| Health, Ministry of 
Agriculture and F'isheries. (b) Secretary of 
Mines. (7) Attorney General, Solicitor General, 
Lord Advocate for Scotland, Solicitor General for 
Scotland, and (8) Various Officers of the King’s 
Household, e. the Lord Steward and the Chamber- 
lain. 

(2) The Privy Council. 

It is one of the most venerable parts of the con- 
stitutional system. 

Its Evolution. 

(t) Its remotest ancestor was the Great Council of 
the NcKman and 'Angevin Kings. 

(it) Its immediate ancestor was the Curia Regis 
and still more immediate ancestor is the Permanent 
Conncibout of which it emerged in the 15th century. 

(ill) “it was the final product (later on giving 
place to the Cabinet) of that oft-repeatrd ‘^f^rocess of 
sub-division and devolution by which the functions of 
advising the King and carrying on the Government in 
his name were kept in the hands of a relatively small 
and workable b^dy.’’ [We have shown this develop- 
ment in the history of the evolution of the Cabinet.) 

Its position to-day. 

(i) Now it has some three hundred and forty 
members. The two Vch bishops and the Bishop of 
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London, higher judges and retired judges, many emi- 
nent peers, a few colonial statesmen and varying num- 
ber? of men of distinction in literature, Art. Science, 
Law and other fields are members of the Privy 
Council. 

(it) Generally all members of successive cabi- 
nets are appointed as Privy Councillors. 

(lit) “it is only as a Minister that a man can be 
legally placed in charg'^* of a hiah Government post 
and only as a Privv Councillor that he can be required 
to lake the histone oath of secrecy for his Office.” 

(tv) Once a Privy Couneffior, he remains so for 
:he r^st of his life. 

(v) Every Privy CouncilLr has a title of ‘Right 
Honourable. 

(vi) * Except when a new King is to be crowned, 
or some other solemn ceremonv is to be performed, the 
general bodp of the councillors is never called to- 
geti^er. 

(vii) Meetings are held commonly (of only active 
Cabinet member'-) at Puckingham Palace with the 
King. The Lord President of the Council is also pre- 
sent, and aLo the Clerk of the Council who issues the 
summons and is the secretary of the Cabinet. 

At such meetings, Ministers take their oath of 
office ; sheriffs receive their formal appointments ; 
‘Orders in Council are issued e. g. proclamations 
summoning, and dissohing Pailiament, orders relating 
to the Government of the Crown culonieh, concerning 
grant of ivoyal charters to municipal corporations 
and other bodies, altectmg the Permanent Cnil Ser- 
vice, war tune orders for neutral trade and blockade 
and orders on subjects like health and education. 

(viU) But the Privy Council is not an advisory 
or deliberaove body. Those functions of advice and 
deliberation have passed to the various departments 
and the Cabinet. The Cabinet group decides wh^t 
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orders shall be given and those are given by the Privy 
Council. 

(tx) The Privy Council has a Judicial Com.nit- 
tee which gives final judgment on all appeals from 
ecclesiastical courts, admiralty courts, and courts in 
India, the dominions, and the colonies. 

Other Committees are on the Channel Islands 
(belonging not to the King of England but to the Duke 
of Normandy) and for the Scottish Universities and 
the Universities of Oxford and Cambridge. 

The Board of Trade and ilie Ministry of Educa- 
tion originated from the Privy Council as Com- 
mittees. 


the ‘Housi 
of Lords. 
Its origin. 


Q. 25. Trace the history of House of 
Lords and explain its existing powers. 

Ans. I. History of the House of Lords. 

(/) Its origin. 

The origin of the House of Lords can be traced to 
the Commune Concilium which in its turn may claim 
descent irom the Anglo-Saxon Witenageniot. This 
Cireat or Common Council (the latter being the name 
in Magna Carta) of Chief Barons and High ( iuirch 
dignitaries met three times a year in the reign of the 
Norman Kings- 


(it) From 1295 to 1534. 


to In the T^Iodern Parliament of 1295 Edv\ard I 

grafted on this body two knights from every shire and 
elected representatives from certain cities, towns 
and boroughs. For a time they all sat together, but 
they were essentially two Houses, and what distin- 
guished them was the method by which they were 
summoned. The Lords and Church officials were 
called individuallv whereas the Commons were called 
through the Sheriffs. 

In the reign of Edward 1(1, they definitely took 
to meeting in separate chambers. 
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Dukes were first created by Edward III, Mar- 
quesses by his successor and the Viscounts in the fif- 
teenth century. Besides Bishops, Abbots, and the 
rgrious grades of the lay peerage there were (as are 
at present) in the House of Lords, Judges and the 
great Law Officers of the Crown to give advice upon 
legal affairs. 

iiU) From 1534 to 1832. 

The introduction of the Reformation and especially 1534-18 
the dissolution of the monasteries profoundly affected 
the constitution of the House of I-.ords. The Tudors 
created the lay peers who came to have preponderance 
over the spiritual Lords. The lay peers were lavishly 
created and this increased the size of the House of 
Lords. 

A new "element was created by the Acts of Union 
with Scotland and Ireland and thus Ih peers from 
Scotland for a single Parliament and 28 for Ireland 

were elected for life. 

• 

In 1649 the House of Lords was abolished follow- 
ing the execution of Charles 1. This was during the 
Commonwealth. 

But it was restored, with the Resto'^ation in 
1660. After the Restoration the Hous^ of 
Commons manifested unprecedented jealousy to 
the House of Lords in matters of taxation and exer- 
cise of ^’dicial function. 

However the House of l^rds attained the zenith 
of its power in the period between the Revolution of 
1688 and the Reform Act of 1832. The Crown was 
the only rival of the peerage in the 18th centurv. 

Queen Anne struck a blow by creating 12 new peers 
in one batch in order to faciliate the task of the Tories 
in concluding the Treaty of Utrecht. 

Earl of Sunderland introduced the peerage Bill in 
1719 and 1720 in order to check the power of the 
Crown but he was defeated by the efforts of Walpole. 
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Thirdly. 


in) It has the power of the trial of a peer for 
treason or felony under the presidency of a 
High Steward appointed for the p’lrpose. 
The Court consists of all Lords of Parlia- 
ment excepting the Bishops. 

(3) It has the right to remonstrate, the right to 
criticise, the right to deal freely with all measures 
(excepting those that involve the fate of parties), the 
right to formulate emphatic protest against legislation 
of which it disapproves, and the right to compel a 
Government to submit its controversial proposals to 
more than two years of* public discussion before it 
could pass them into law. It thus (luestions the 
Gover^uent and debates ’ts policy. 

Q 26. How is the House of Lords consti- 
tuten ? Explain its importance in the British 
Political system. 

Ans. I Composition of the House of 
Lords. 


Composi- 
tion of the 
House of 
Lords : 
Lords spiri- 
tual and 
Lords 
temporal. 


The House of Lords is composed of two of the 
estates of the Realm, the Lords Spiritual and the 
Lords Temporal, 

(а) The Lords Spiritual are the archbishops of 
Canterbufy and York and 24 Bishops of the Church of 
Engl.-nd ; in all 216. 

(б) The Temporal Lords are ; — 

(t) 'hereditary Peers of the United Kipgdom, 
about 600. 

(2) sixteen representative Peers of Scotland. 

They are elected by the Scottish Peers immediately 
after every General Election. 

(3) Twenty -eight representative Peers of Ireland 
selected for li|e. After the creation of Irish Free 
State, it was declared in April, 1923 that if a future 
vacancy occurred among the representative Peers for 
Ireland, it would not be filled up ; but that existing 
representative peers i;etain their right to sit. 
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(4) The Lords of Appeal in ordinary of whom 
there -nay not be more than ’appointed, |njoy 

the dignity of a baron for life. 

N.B . — The British Peerage consists of many 
ranks: Dukes — 20; Marquises — 28 : Earls— 130 
Viscounts — 70 and Barons — 400. 

II. Its importance. 

• {a) It was j. S. Mill who remarked that “the 

same reason which induced the Romans to have two 
consuls makes it desirable that there should be two 
chambers ; that neither of them may be exposed to the 
corrupting iniluence of undivided power, even for the 
space oia single year.” » 

ih) This upper house is the oldest legislative 
body in the world. It has had a continuous existence, 
with a singje brief interruption, tor more than ten cen- 
turies. It has become an integral part of the British 
political and judicial systems. So to say it has woven 
Itself deeply into the British political constitutional 
sysiena. It is the most weighty part of that system. 
Tn several respects, it is the most interesting upper 
house in the world. 

“The JCing of England,” said Disraeli, ‘’may 
make peers, but he cannot m.ake a House, nf Lords. 
The order of men of whom such an assembly is formed 
IS the creation of ages.” It has a character of its own 
which It is impossible to impart to any artificially con- 
structed second chamber. 

f 

(c) “The House of Lords has the influence 
which belo ng to wealth, to high rank^and ancient line- 
age, to lanclea propeity, to ideas and sentiments, which 
have been interwoven into the texture of English so- 
ciety, and to traditions, and usages, and habits of 
mind, which are the growth of ages- No synthetic 
process could quite reproduce this curiVjus and complex 
result of time and chance.” 

Men like Salisbury, Lansdowne, Grey, Balfour, 
Asquith, Birkenhead, Reading, Tennyson, Bryce. Lis- 
ter, Curzon, Milner, Kitchner, l^othschild, Beaverbrook 
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Its great 
members 
have in- 
creased its 
importance. 


It is a 

ventilating 

chamber. 


it is a 

reservoir of 

Cabinet 

minister^. 


It is a re- 
visory 
chamber. 

Bagehot : 
It' is an in- 
dex that 
revolution 
i.s unlikely. 


and Passfield had been its members. That is why the 
House of Lords has been called “the Westminster 
AbbeV of living celebrities.” Industry, finance, aigricul- 
ture, commerce, law, religion, and scholarship 
representation in this house, in the absence of whfch 
they would have hardly been represented at all. 

{d) The House of Lords is a ventilating chatn- 
her. It is an admirable arena for the discussion of 
those large questions of public policy — que.stions df 
imperial interest or of social and economic reform — 
which the Commons, absorbed in the exigencies of the 
passing hour, dismiss as irrelevant or academic^ 

{e) The House of Lords is a *‘*r eservoir of Cabi- 
net Ministers." Some Cabinet Ministers ai'e taken 
from the House of Lords. Ministers for foreign ailairs 
are generally selected from the Hous^e of Lords, be- 
cause a Lord is not to seek election and so i*^ not under 
the necessity of giving an account of his administration 
of foreign affairs, which ought to be kept secret. 

(/) It is a revisory chamber and by delaying or 
refusing to give assent to a Bill coming from the'House 
of Commons, it affords time to the public and the 
Government fora cool deliberation of the subject. 

(g) Bagehot thinks that if the Hou^e of Lords 
is not a bulwark to keep* out revolution, it is at least 
an index that revolution is unlikely^ 

“Resting as it does upon old deference and invete- 
rate homage, it shows that the spasm of new /prees, 
the outbreak of new agencies, which we call revolution, 
is for the time simply impossible. So long as many old 
leaves linger or/ the November trees, y .c, know that 
there has been little frost and no wind just ‘■o while the 
Heuse of Lords retains much power, you may know 
that there is no desparate discontent in the country, 
no wild agency, likely to cause a great demolition.*’ 

ih) The Lords have cool and disinterested and 
independent judgment. They are not accessible to any 
social tribe. They have no constituency to fear or 
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wheedle. They have leisure to revise intellectually. 
Thus th^ House of Lords have the greatest merits 
which ^uch a chamber can have.” It is posi-ibii, we 
cannot get a revising assembly in its place. It is im- 
pressible to find a class of respected revisers/’ 

Q. 27. How are peers created ? 

Ans. (t/ They may be created by the Crown 
at any time and without any limit as to number on the 
afi vice of the Prime Minister. Members of the party 
and the Cabinet suggest the names to the Prime 
Minister. 

Peerages have been created at different rates dur- 
ing the reign of different monarchs. George I II created 
116 peers; George IV and William I\'' added 60 more; 
Queen Victoria created 373 more peers. Since then 
the annual aver^^ge has been somewhat higher. 

(it) With the death of peers, male heirs inherit 
the peerages. It is extinguished in the absence of any 
eligible male heir, ft is not necessary that there shall 
be sons left to inherit the title ; in most cases the 
peerage vvill pass, in default of sons or grandsons, to 
brothers or even to cousins. 

In some cases, women have inherited rank in the 
peerage and*a few got the peerage in iheir own right, 
but none of them have yet been allow'jid to *sit in the 
House of Lords. In 1926, an attempt was ml^de to 
give them that privilege but in vain. 

A»peerage cannot be resigned or relinquished by 
the heir who must accept it whether he likes it or not. 
If he is under 21 when he inherits the title, he does 
not take seat^ the House of Lords till he attains the 
majority. A peerage of grant (and offer of a new peer- 
age) can be declined but not a peerage of inheritance* 

{iii) I'here are people who are customarily 
given rank in the peer.ige. For exafliple, a Prime 
Minis.ter, or a speaker of the House of Commons, on 
retirement from office, is offered a peerage. Similarly 
the ministers who render a gieat service to the nation 
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are also offered peerage. Thus William Pitt, Disraeli, 
Chatham, Balfour were created peers. 

\iv) Distinction in fields like the military and 
naval service, literature, art or science brought the 
peerage to many, e. g. the Duke of Wellington andtne 
Duke of Marlborough got the peerage for military and 
naval services ; Tennyson, Bryce, Lister got the peer- 
age for their distinctions in literature or art. 

(v) “Munificent gifts to hospitals, educational 
institutions and philanthropic enterprises, contribution 
to the party campaign funds and other forms of lar- 
gesses have also brought the peerages for many. There 
are certain who got their peerage by reason of their 
wealth.” ' * 

(uf) New peerages are usually granted on certain 
important anniversaries or occasions like the King’s 
birthday or New Year’s day. 

{oil) Men who are already baronets or knights 
are sometimes promoted to the peerage, but this is not 
the usual course. 

{xHti) By statute it has also been previewed that 
SIX ‘‘Lords of Appeal” shall be appointed peers for life 
and have seats in the House of Lords. They are 
chosen from the famous jurists of the Krnpire. 

t 

[y.r) Among the Bishops, the Bishops of London, 
Durliam and Winchester are always included ; the 
remaining 21 seats are allotted among the remaining 
bishops in order of seniority. - When a bishop retires, 
he losfes his right to a seat in the House. 

N. B . — Certain classes are ineligib[f. ,to sit in the 
House of Lords such as (*) persons under 21 (2) 
aliens, (3) bankrupts (4) persons serving a sentence 
on conviction of felony or treason, and (5) women. 

Their priviIe<Ces. 

[A) Their special privileges, [i) The right of 
voting by proxy. But this has practically been 
given up. 
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(u) The right to be tried by his fellow peers 
only. In the case of misdemeanours, however, a peer 

may be tried in the ordinary courts. i 

% 

(Hi) The right of receiving individual writs of 
Summons. 


(iv) The right of originating peerage Bills. 

{v) The right to record a formal protest against 
any decision of the majority in the journals of the 
•House. 


(v/) Collectively, the Lords can exclude any 
undesirable person. 

(B) Pi'ivile^es enjjyeJ in common with the 
House Commons : — • 

1. The right of free access to the sovereign. The 
Lords are indtv.kdurilU entitled to have access to the 
sovereign but the Commons only enjjy the right as a 
body. 


Their 

common 

privileges. 


2. Fre''.dom from arrest. During the sitting of 
Parliament and -^0 days before or after the Session 
(exce[)t m the ca^e of felony and treason, etc.) mem- 
bers of both Hjuses are free from arrest. 


3. Freedom of Speech. They have perfect 
freedom of speech and debate in the:r *respcctive 
houses. If, however, they get the r words or speeches 
pufdished, they are subject to prosecution like any 
other persjn. 

4^ They have the* right of demanding from the 
soverdign the most favourai>)e construction upon every- 
thing said o r du ne in either House. • 

5. They have the right of settling the order of 
business in their respective Houses. • 

HL Their disabilities. 

Thev suffer from certain disabilitfes e. g., they 
cannot offer themselves as candidates for Parliament- 
ary elections, nor can they vote at any of these elec- 
tions. 
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Thus on succeeding to the title, the Lord mUst 
vacate his seat in the lower chamber. The disability 
exisWTor the holder of the title. 

€ 

Q. 28. What do you know of the sessions 
and procedure observed in the House of Lords. ^ 

Akis. I. Sessions of the House of Lords. 

(а) The House of Lords meets in its own chamber 

at Westminster which is lavishly furnished. « 

(б) Its sessions are coincident with those of the 
H ou<^e of Commons. With the cessation of the 
session of the Commons, the House of Lords also ends 
its session ; but each house can adjourn separately. 

(c) Its sessions are presided over by the Lord 
Chancellor who is appointed by the Crown upon the 
advice of the Cabinet. He gets a pension of 6ve 
thousand pounds for life, even if he holds tne office for 
a tew months only. When he leaves this oflfice, he 
continues to serve as a Lord of Appeal. 

He sits on a large couch called the “Woolsack” 
and puts motions. He is not given any disciplinary 
powers and does not even have the power to recognise 
peers who desire to speak. The House decides whom 
it will he?r, if more than one rise simultaneously. 

<‘His inferior power is perhaps due to the fact 
that he used to be an officer of the King’s household 
wh<j himself was not even a peer. Still he holds the 
most ^-xalted position ; he is the President of the- Lords 
and recommends to His Majesty the names of persons 
for the highest judicial appointments. 

11. Its Procedure. 

1. I’he House of Lords meets regularly on 
Tuesdays, Wednesdays, and Thursdays. Often, 
sessions are ^eld on Mondays also but seldom on 
Fridays. 

The sittings do not last for more than an hour or 
two. The attendance is generally poor. Only 30 or 40 
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members usually attend out of 700. 

2. Three members form a quorum for the busi- 
ness t<j begin. However it is required that oiirty 
should be present to pass any law. 

Usually the proceedings are dull. Few questions 
are asked. “Tpere are no estimates of expenditures 
to be discussed ; and the recommendations of Com- 
mittees are ordinarily accepted with little or no 
dissent.” 

4. But the rules of the House are so liberal that 
1 full debate at any time and on any matter of public 
importance may be initiated by merely “moving for 
papers” i, e., by asking that certain official documents 
be laid before the House. * 

5. There are no standing committees for public 
Bills. All Bills, after two formal readings, are debated 
in Committee of the whole house before being read a 
third time. 

There is no closure in debates. When an amend- 
ment is adopted, the Bill is sent to the House of 
Commons for approval, and if that is not obtained, the 
Bill stands as rejected by the body. 

6. Speeches in this House are not made with a 
view to humdbr the gallery or .nurse a consrituency. 
The peer represents no one but himself and the 'jon- 
servative element is in an overwhelming majority. 

There are also sessional and select committees, a 
standing*committee for te!xtual revision, made up at 
the beginning of each session, to which every bill 
after passing through the Committee of the whole, is 
referred unlesS^Tffte House orders otherwise. 

7. Sessional Committees are created for a Session.* 
Some of these are:--(l) The Committee of Privileges 
to which the bouse refers questions pertaining to 
orders, customs, and privileges and claims of peerage 
and precedence; (2) The Appeal Committee which 
hears such petitions relating to judicial business; 
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(3) The Standing Ot'ders Co^nmittee which deals with 
the standing orders of the House relating to private bills; 

(4) rt/e Committee oj Selection. This proposes ^ames 
of persons to form the Standing Committee and certain 
select committees; ( 5 ^ Sessional Co mmittee on the 
journals and on the offices of the Chamber. 

Select Committees are named by the House itself. 
The Standing Committee is chosen by the Committee 
of Selection. ® 

8 . The clerk of the Parliaments keep the re- 
cords; the Seargent at- Arms attends the presiding officer 
and acts as the custodian of the mac»; the Gentleman 
Usher of the Black Rod summons the Commoners when 
their attendance is required and attends other ceremo- 
nial occasions; the Lord Chairmah ot the Committees 
presides in Committees on private Rills. 

^ ¥ 

9 . The opening ceremony in the House of Lords 
is approximately the same as in Commons, ecelesiasti* 
C'il members taking turns in reading prayers. 

Q. 29. Write a note on the future 'of fhe 
House of Lords. 

Ans. I. John Bright thought hereditary 

House of Lords cannot endure for ever in a free 
coumry like HVigland.” But Englishmen have never 
agreed with him. For them, there is no good alterna- 
tive for the upper house and so long as this is the 
position, the House of Lords shall remain.,. It has 
become a deep-rooted institution. Englishmen think 
it indispensabje for the representation of ‘gilded gentry’ 
and of various conflicting interests. ThL.j- cannot make 
it like that of the United States or that of the German 
‘Kfcichsrat because England is not going to have federal 
type of government. They do not want to copy the 
French Senftte as it is not a model worth copying 
for them. 

II. The critics who have cried for its abolition 
have miserably failed. 
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The labour representatives in their resolution in the 
Housg ot Commons in 1907 were of the opinion^ that 
“The Upper House, being an irresponsible part of the 
legislature and the representative only of interests 
opposed to the general well-being, is a hindrance to 
national piogre'^s and ought to have no future and be 
abolished.’’ The Labour party kept up the agitation 
in vain. Their arguments have not appealed to the 
English public. 

The arguments, they and others advance, are the 
following; — 

{a) That “in a democratic State, there is no place 
for the4douse of Lords whi€h should cease to exist as 
a part of the legislature.” The Webhs. 

(6) That it,has no important function and is a 
useless body- 

(c) Tne nobility in the House of Lords sits for no 
other reason except the accident of their birth. This 
is bhocUing to the principles of true democracy and 
against the popular Government. 

(t/) That it is more needed in a new born Govern- 
ment or in a fe leratijn where various dements are to 
be reconciled but in England no such conditions or 
elements exist. 

(t) Tliiit il stands for stagnation against reform 
and progress, lor representation of vested interests 
againsj nationalism, lor birth against initiative, for 
status against innovation. 

if) It is predominantly hereditai^, has scant 
aflendance if%itiings ; memoers are more concerned 
about the interests of certain groups like the land- 
owners, the established church etc-, and are wedd*ed 
irrevocably to the principles and policies of only a 
single pohticni party i. c., Conservatives. Thus this 
House creates dissatisfaction in an average English 
mind. 

[g) “in these hundred years or more the country 
has undergone drastic changes of political opinion and 
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organization without any corresponding shift of base 
on thfe part of the upper Chamber.” — Ogg. ( 

The conclusion of the critics, then, is that the 
Upper House is useless and it should be abolish^ 
altogether. But, as we have said above, they have 
not so far been successful and they cannot be as the 
general body of British opinion is undoubtedly 
favourable to a second chamber. The reasons 
not far to seek : — 

1 . It is a very old institution and commands 
great respect in the eyes of an average Englishmen. 

2. It is considered as a harmless body with 

limited powers. ‘ 

3. It can render very important services. Bryce 

Committee held that — . u 

(a) The House of Commons having 'much pres- 

sure of work, the Upper House can well do 
the task of revising Bills brought from the 
Lower House. 

(b) Some of the Kills of non-controversial nature 

can be selected and initiated m the Upper 
Chamber. The Lower Hou^e being too 
. busy, it is better if the Upper Chamber dis- 

j charges this responsibility, 

(c) The House of Lords consists of eminent 

politicians and men of experience and their 
detailed discussions with great exj!,erience 
can be of immense use to the Government 
and the nation. 

(d) The existence of the second Chamber inter- 
poses an amount of delay in the passing of 
a bill into law. During this, internal 
passions and excitements can subside and 
the crystallised opinion of the nation may 
be obtained. 

(4) Prof. C. F. Strong says : Firstly that no great 
State to-day is satisfied with a unicameral legislature; 
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secondly^ that the more the choosing of the Second 
Chaqjiber is out of popular control, the more it > tends 
to become detached from the realities of politics and 
thus to lose vitality; thirdly^ that when this is the case, 
there is consciousness, not that the Second Chamber 
should be allowed to fall in desuetude, but that it 
should be made alive again by reform. 

Attempts at Reform. 

Reformists have put forth various proposals from 
time to Lime: — 

(1) Earl Russel introduced in 1869 a life Peer- 
age Bill to empower the* Crown to create 28 life 
Peers. 

(2) In 188+ Lord Rosebery moved for the 
appointment of*a Select Committee “to consider the 
best means for promoting the efficiency of the House 
of Lords.” He suggested the representation in the 
House of Lords of the Churches, of the professional, 
ripmm^rcial and labouring classes, of Science, Art, 
Literature and of Colonies. 

(3) In 1888, he renewed the proposal. 

(+) ^ the same year, Lord Salisbury introduced 

a Bill empowering the Crown to appoint as. life peers 
judges of High Courts, Rear Adrmrals or , Privy 
Councillors. He suggested that not more than 
five life peers should be appointed in one year. 

f5) In 1907 Lord Newton introduced a Jleform 
Councillor Bill and a Committee was appointed to 
consider the suggestions for increasing, the efficiency of 
the House"^ Lords. 

(6) In 1911 Parliament Act simply restricted 
the power of the House of Lords without changing its 
composition. 

(7) Lansdowne Plan. According to this plan 
the membership was to be reduced to 330 only and 
the members were to be secured in the following 
manner: — 
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The Bryce 
Piau. 


The Hesoln- 
tion<tf 1622. 


Baldv^nn 

Ministry’s 

proposal. 


(a) One hundred peers to be chosen by all 

€ peers. ^ 

ib) One hundred from peers or non* peers to be 
appointed by the Crown. ' 

(c) One hundred and twenty to be elected 

by members of the House of Commons 
sitting in regional groups. 

(d) Five bishoprics were to be chosen by thtf* 
whole body of bishops. 

The proposals being too complicated, were dropped. 

(8) The Bryce Plan. Lord Bryce was appoint- 
ed in 1918 as the President of a Committee 'jt both 
bouses to suggest a scheme of reforms of the Upper 
House. It recommended that; — 

# 

(а) The size of the Upper House. should be 
reduced (700 to 400). 

(б) It should consist of two elements viz. one-third 

chosen by the Peers and two thirds chosen 
by members of the House of Commons, 
voting according to regional groups. 

(c) The leim of the members was to be 12 
years. One-third of them was ib be chosen 
every year. 

V) In cases of disagreement between the two 
Houses, it propusea a joint conference made 
up of 30 members fioin each House. ^ 

This plan also failed. 

(9) The « 1922 Resolution. Ip. . 1922, the 

Cabinet independently appointed a Commuiee and 
submitted hve resolutions to the House of Lords. The 
Lords did not approve of those and the matter was 
dropped. ^ 

(10) Baldwin Ministry' s Proposal. It pro- 
posed an fJpper House of 300 members, one-half 
of which v^as to be composed of elected peers and 
another half of peers to be nominated by the Crown. 
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The Bill proposed to withdraw all handicaps against 
election of peers to the Lower House. But the Ldbour 
aud Liberals opposed the scheme an the scheme would 
' have deprived the Lower House of its own men. 

Thus the position today is : — 

Labour says : “Abolish the second Chamber alto* labour, 
getber.” But they are divided then s-lves. 

Liberals say : “Reform the membership but keep Liberals, 
the Chamber weak, chiefly by continuing the restric- 
tions pJaced by the Parliament Act on its power of 
veto.’ 

<• 

Conservatives say : “Reform the membership Conserva- 
if you please, but give back the powers taken away in tives. 
IVil.'’ ^ • 

Fair minded people, however, consider that what- 
ever may be the reforms, the Upper House must be 
ret( rnied after all. It ought to be made up in such 
a^nanaer as to give it the greatest possible amount 
of indusirioLisness and intelligence. “The House of 
Loids has served the British Nation well in the past, 
if it ib reconstructed, its uselulness ought to increase 
rather than^iminish in years ^.bat he ahead. ”r-Ogg. 

Q. 30. Outline the history of political en- 
franchisement in Britain and show the position 
as it exists today. Also state the position 
regarding nominations and elections. * 

Ans. The history of political enfrf^Dcbisement in 
Britain can cMlivided into the following periods; — 

(1) Saxon Period. 

In the period the Witan was only Parlia- Saxon 
meiit allowed by the Saxon Kings. For this Parliament period, 
only the magnates ot the realm had a right to vote or, 
had a right to representation. However, in the local 
councils tthe township and shire* motesj the free men 
could give their votes; they had manhood suffrage. 
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( 2 ) Norman Period. 

*^rhe Norman Great Council called ‘Coun<cilium’ 
gave representation only to great men summoned by 
the King. 

Unlike Saxon period, the freemen were deprived 
of their right to elect the representatives for the Local 
bodies due to the growth of feudalism. 

(3) Thirteenth Century. 

We find, in this period, popular representation 
in the Great Council. The freemen were given right 
to choose. It may be noted here that the Great Charter 
(Magna Carta) of 1215^ did not extend the^ suffrage 
to anybody- 

Simon’s Parliament of 1265 was the first occasion 
when certain members to the House of Commons were 
elected. This practice became an established fact 
by 1295 when Edward I called his Model Parliament. 

(4) Fifteenth Century. 

In tins period, franchise was restricted a-od thus 
suffrage was narrowed. In the reign of Henry VI, a 
Statute was passed restricting the county franchise to 
such residents as possessed “free land or tenement” 
which would rent for as much as 40 shillings a year 
abo^e all chaises. This brought disfranchisement 
as the majority had a rental value of less than 40 
shillings. 

In the boroughs also, the qualifications f^ere so 
raised that many went without a vote. Between the 
15th and the, 19ih centuries, the borough suffrage 
everywhere grew more restricted. Th^ King deliber- 
ately did this in order to have full control over the 
House of Commons. This he could do by having a 
few rich voters in the towns. 

( 5 ) Period prior to 1832. 

{a) We find chaotic conditions of franchise. 
There was no fixed law for the counties and the 
boroughs. On the average few people in fact looked 
upon the suffrage as something worth fighting for. 
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The election went to any one who coula pay his own 
expenses in and out Parliament. The reasoil was 
that Parliament possessed little po . er and its member- 
ship brought no profit or r res ige to the member. 
Communication was not complete* 

(d) Representation was not adjusted to population. 
Only one-fourteenth of the population enjoyed the 
Tight to vote. Although the Industrial Revolution 
readjusted population from village to town, yet there 
was no readjustment of representation. The Votten’ 
or ‘ pocket ’ boroughs enjoyed franchise but not the 
progressive boroughs. The landed aristocracy con- 
trolled 4he votes and thus had made representation in 
the House of Commons a farce. The House of 
Commons was only ‘ the best club in the world.’ 

(c) l^us there was Government by the few ; 
inequality of representation was the feature of the 
day ; there was speculation in seats side by side with 
electoral corruption. 

dT Period of Reforms. 

ia) Before the Nineteenth century. In 1780 
and 1781 the “Society for Constitutional Information,” 
Carried agffhtion for universal manhood suffrage but 
it was a voice in the wilderness. The French ’Revolution 
gave it a setback as it had struck* terror into the 
hearts of many good Englishmen, The close of the 
Napoleonic Wars brought conservatism and autocracy 
and tffus no political reforms could be had. 

{b) The Nineteenth century reforms. 

1. Great Reform Act of* 1832. This 
Act remedied most of the glaring evils. 

(j) Franchise was extended by reducing the 
property qualifications so as to include the whole of 
the rich middle class. It added moi’e than half a 
million voters to the lists, thus nearly doubling the 
total number. 


Period of 
reforms be- 
fore the 19tli 
century. 


I9th cen- 
tury • 
Reforms. 
The Act of 
1882. 


{a) Seats were also re-distributed — nearly 150 
seats were obtained by the elimination of the pocket 
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and the rotten boroughs and also by reducing the 
menjLer of representatives from smaller towns. These 
seats were given to the new populous cities. 

(ui) The artisans were completely excluded from 
voting. 

2. The second Reforms Act of 1867. 


Act of 
1867. 


Act of 1872. 


Act of 1883. 


Act of. 
1884. 


(t) Votes for the artisans in the factories were 
secured. 

(i/) Property qualifications were reduced and this 
allowed the factory labourers a voting strength. 

{iiii There was redistribution of seats which 
allowed greater representa'ion to the Towns. It ex- 
tended the suffrage in both counties and boroughs. 

iiv) It added nearly a million voters to the electo- 
ral lists. 

3. The Act of 1 872 introduced secret 
ballot. Elections were conhned in each constituency 
to a single day. 

4. The Act of 1883. 

It was a drastic law for the suppression of 
corrupt pract'.ces. 

5. The Reforms Act of 1 884. 

^t granted further extension of the suffiage. It 
added twice as many voters as were created by the Act 
of 1867. In 1886 the uumber of registered electors 
stood at approximately four millions. 


Act of 
1885. 


The 20th 
century. 

Act of 1018- 


6. The Redistribution Act of 1885. 

It brought a considerable redistribunon of seats. 

On the eve of the 20th century, women bad 
no right of voting. There was a cry for that before 
the Great War and it grew stronger after the War. 
Also a large proportion of the male population went 
Lnrepresenled. 

(c) The 20th Century Reforms. Position To-day. 

1. The Peoples Representation Act of 1918. 
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{a) It abolished the old distinction between 
county and i borough suffiage* The suffrage quali- 
fications became uniform in both. » 

(6) It ga<e voting rights to all adult male citi-- 
zens of 21 years of age or over who had lived in any 
constitui ncy or near any consiituency lor at least six 
monihs pr.or to the compilation of the voters' list or 
bad an office, shop or any other business premises in 
<he cofistituency though non-resident. 

(c) The Act limited plural voting. None could 
vote in more than two consuluencits. 

(d) It gave the U tnversities representation. 

Jt flowed all those whq had degrees (except hono- 
rary) to vote in the University constiiuenf'y ana also m 
the coiistiiiiency where they resided (but not as occu- 
pants of businoss propel ty). 

(e) It gave voting rights women over thirty 
years. 

One could vote in two constituencies if 
iThsintss occupant in one and resident in another. 
Moreover women university graduates were given an 
additional vote on the same terms with men. 

2. The Act of 1929. 

The voting age for women vva^ reduced to 21 
(like men) and all other legal differentiation b'&tween 
male and female suffrage was eliminated. This Act 
gave^votes to l4^- millions of women and to 121^ 
millions of men in all. 

In this Act. the total electorate was brought up to 
27 tnillionS'*i?i' more than half the ei^tire population. 
The women outnumber the men by about 2 millions 
as voters. • 

D isquali/tcations. The foliow’ing people are 
exeludedfrom suffrage : 

1, Minors, criminals, idiots, aliens, bankruptSt 
lunatics, and English and Scottish Peers. 


Act of 1929. 


Disquali- 

fications. 
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2. No one who is not enrolled as British subject 
by birth or naturalization. 

3. Voters may be disfranchised by the Courts 
on conviction for certain corrupt practices at elections. 

4. Ministers of the Church of England, the 
Church of Scotland and the Roman Catholic Church. 

5. Government contractors, sheriffs, and return- 
ing officers in the localities in which they act.’ 
Thus there is slow and steady march to democracy. 
The Act of 1832 brought one voter to every 50 male 
population. In 1918 it was one in every three; the 
equal Franchise Act of 1928 brought it to more than 
one-half (male and female).* 

Regarding representation, the' present quota is one 
representative for every 70000 of the population. 

Nominations and Ejections. 

The country is divided into constituencies each 
sending one member. If these are to be changed, this 
is done through the redistribution by a commission 
whose recommendations are embodied in an Act. 
There are also University Constituencies too for which 
graduates only vote and they can send their votes by 
post. 


If a man wants to stand as a candidate, he is 
only to get the support of 10 qualified voters on his 
nomination paper and is to deposit 150 pounds as 
security. He may stand from any constituency he 
likes. 

The polling is held ou the ninth day after the 
nomination (which are made on the 8th day after the 
date of the Royal proclamation summoning a new 
Parliament) between 8 A. M. or one hour earlier or 
late. 

In the University constituencies, however, polling 
goes on for several days. 



There is a voters’ register which is always kept Voters 
ready and up-to-date ail the time, and is revised twice 
a year (January and July). 

For each constituency there is a registration offi- 
cer who enlists the voters through his c anvassers and Officer 

then publishes a provisional list which becomes the 
final one when objections are taken and appeals 
decided in the Courts regarding one’s right to vote. 

This list has also the names of absentees like the 
military or naval officers. 

The voting is by ballot. The absentees can vote Voting by 
by appointing proxies or by sending the ballot by mail, ballot. 

Thus the v^oters exercise their right ol enfranchise- 
ment ifhiidst the party 'Animosities, manifestoes, 
meeetings, placards, posters, cartoons and personal 
canvassing, etc. etc. 

Q 31*. Trace the history of the House of 
Commons and explain its power since the pass- 
ing of Parliamentary Act of 1911. 

Ans. 1 Early origin. 

Historically, the House of Commons originated, Early 
like most representative bodies in monarchical countries 
in the needhwf the monarch for funds. The Parliaments 
of the Plantagents were summoned in order ’that their 
members might pledge their constituents* to pay taifes for 
the upkeep of the realm, to finance wars and to make 
provision for the Royal house. The business of 
suppl;f is the most ancient business of the Hqusb of 
Commons. This supply was Conditional on the redress- 
ing of certain stated grievances ; and jt is from the 
petitions of‘fldress which early Parliaments presented 
to the King that all the multifarious business of present- 
day Parliaments ultimately derives. 

King John used to invite four Kciights for this 
purpose to attend a National Council (at St. Albans). 

Thus began the county and jborough representation* in 
the central assembly of the nation. 





1*2 13 to 1295. 


1295 to the 

Middle 

Ages, 


11 ^ 

II. Between 1213 and 1295. 

We have this period of somewhat confused 
experiment. f 

Barons (who brought the House of Lords) were 
against the representation of Knights (who were to be 
representatives of the counties etc-). Henry HI could 
not check their onslaughts. He was a weak 
King. But in this struggle emerged Simon De Mont* 
fort, with whose eflorts, the Knights were given repr/^. 
sentaiion again to the famous Parliament of 1265. 
Simon hns been styled as the ""Founder of the 
House of Commons**’ 

In the council of 1283, Knights were also sum- 
moned. 9 

In that of 1295, Edward I followed suit. 

With this council of 1295 we reach the close of 
the experimental period and the rea'l bt-gmnings of 
regular parliamentary history. 

The Model Parliament of 1295 gave a full and 
perfect representation. 

III. From 1 295 to the Middle Ages* 

(a) It was in the early years of Edw'ard IPs reign 

that the final culmination of the struggle between the 

barons on the one hand and the knights of .ae shire and 

the burgesses on the oth^r took place. 

* 

^The result was that Parliament was definitely 
divided into two chambers — the House of Commons, 
consisting of the knights and the representatives of the 
burgesses — and the House of Lords consisiing of the 
barons. 

(b) In the bourse of the 14th centur>, ihe Commons 
shared equally with the Lords, three fundamental 
rights ; — the control of taxation ; a concurrent right 
of legislatian : and the right to criticize and to control 
the doings of ite Executive. 

(c) Since 1395, grants to the King began to be 
made by the Commons with the advice and assent of 
the Lords spiritual and temporal. The Lords thus 
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took an increasingly subordinate position in regard 
io taxation. , 

The claim of the Commons to initiate all 
money grants (money bills) to the Crown was estab- 
lishetl by King Henry IV. 

{e) The door effectually to direct taxation without 
parliamentary control had in fact been closed in 1340 
when a specific statute was passed to that effect. 

Tiustoms were still left to the King from the merchants 
directly ; but these too were taken away by the legis- 
lation of 1362, 1371 and 1387. 

Thus by the end of the 14th Century there was 
to he ng taxation without {he consent of Parliament. 

(/) In the mat er of making laws, the Commons 
were at first inferior to the King who made them with 
the assent of the Magnates at the request of the 
Commons ^jho were mere petitioners. Not until the 
reign ot Henry VI did the Commons obtain any really 
effective control over legislation. 

^ Tpe right of initiation was secured to the 
Commons concurrently li it h the LoKiis ; the Crown 
was restricted to a right of veto or assent. 

Kut ih^King still issued ordinances. This right 
went to the Commons after the Restoration. 

The Commons had some control oVer the Agents 
and Ministers but still not a full control over the 
executive. 

III. Under the Tudors and the Stuarts. 

The War of the Roses followed apd there was Tudors and 
chaos alroundT Stuarts , 

Still the Tudors gave some stimulus to Parliament- 
any reprc'entalion, (This is Marriott’s view ; other 
writers differ). More Knghsh counties ^and Ix^roughs 
Were given fianchise through the efforts of Henry VH 
and Henry VI LI, Edward \T and Mary. Queen 
Elizabeth exhibited a similar solicitude for the 
House ot Commons. No fewer than 60 new 
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members were added during her reign to the House of 
Commons. 

Thus during four Tudors' reigns, 165 merobers 
were added to the Commons. 

James I gave representation to the Universities of 
Oxford and Cambridge- Charles I and Charles II 
added further counties and boroughs. Thus the total 
Stuart addition was 51, making for the 16th and 17th 
centuries a grand total of 217. The I7ih century®^ 
under Stuarts brought a struggle between the King and 
Parliament. The King tried to use his prerogatives, 
ordinances, taxation power but ultimately with the 
Bill of Rights (I669J the power of Parliament was 
established. » 

IV. The House of Commons since the Revolution 

of 1688. 

The Hou&e of Commons emerged triumphant over 
all rival bodies in the consiiiution. The House got 
control over the revenue and expenditure. 

The gradual organization of political parties, and 
the evolution of the Cabinet system also contributed 
powerfully to the practical ascendancy of the Commons 
in England. 

The 18lh Century. ^ 

The Acts’ of Union with Scotland (1707) 
and of Ireland (1808) increased the number of the 
Commons. 

Tbrir privileges were extended. But the Cou»mons 
required reforms and these were secured through the 
various Acts of, 1832, 1867, 1884 and 1885. The princi- 
ple of democracy was substituted for that of aristocracy 
by these Acts. 

The Act of 1911 marks the culmination and it 
made the Hou^e of Commons all supreme. 

The Reform Act of 1918 swept away the old 
qualifications based on local occupation or residence in 
county or borough and established the principle of 
manhood suffrage. 
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The Act of 1928 assimilated the franchise for men 
and women. 

Ifs Pnwers. (See the Parliamentary Act of 1911 Its powers 
given in Question 10.) 

I. Law-making Power. 

“The House of Commons though a clumsy 
machine, yet it works, and on the whole it turns out a 
gpod deal of work.’’ The work is that of law making 
with the help of Ministry. Each bill (Public, Private, 

Monev) nas a definite procedure and passes through a 
most careful and detailed examination (See Question 
32). 

//. » It has the control* over the state finance. Over 
The raising of money is done by a Bill passed yearly, finance, 
called the Finance Bill or the Budget The House 
of Commons grarits to each department the money for 
its expenses Tor one year. Money can only be spent 
by the Department for the precise purpose for which 
it has been voted by Parliament. 

*,///» It has the control over the Executive. 

(See Question 33). Every .'\ct of the Executive can 
be challenged, approved or condenmed by the House 
of Condons and if condemned, it has to be changed. 

IV. It can call attention to abuses and demand 
the redress of public grievances. This Is done fi^ily 
by putting questions to Ministers. If the Commons 
are dissatisfied with the answer on an important topic, 
any ms<»ber may ask permission to move the adj«urn- 
ment of the house on a matter oi urgent public impor- 
tance. 

Thirdly, any member may have printed on the 
order paper a notice that he purooses to call attention 
to some matter of grievance or criticism and to move 
a resolution on a certain fixed day. Lasf^ly, any sus- 
pected delinquencies of a department can be attacked. 

(See Question 33) 

F. The House can have men of ability without 
anxious search or perilous trial, for serving the nation. 
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It has the power of expressing the mind of the English 
peopje through these selected and able officers. 

‘‘These are the persons who rule the ]§ritish 
Empire -who rule England, — who rule Scotland— 
who rule Ireland, — who rule a great deal of Asia, — 
who rule a great deal of Polynesia.— who rule a great 
deal of America, and scaiteied fragments every* 
where.*’ — Bagekot. 

Q. 32. Give briefly the procedure for the 
passage of Bills into legislation in England. (For 
money bills, see answer to Q. 36 also)* 

Ans. There are Public Bills and Private Bills. 
Public Bills are of two (linds: {i) Money BMls and 
non money Bills. The former are those which relate 
to the raising of revenues or expenditure of public 
funds. The latter are those which are ,not money 
Bills. 

Non Money Bills may be Government Bills or 
Private members’ Bills. Private Bills are Bhls for 
the particular interest or benefit of individuals or cor- 
porations, such as Railway Bills or those giving special 
power to Municipal corporations. 

Public Bills are those which deal with matters 
of general impdrtance and which when enacted, consti- 
tute the general law of the country. 

Bills 

{ 


Public Bills. Private Bills. 


Money Bills. Non-mc ney Bills. 

' j 

I I 

Government Bills. Private members* Bills. 
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To discuss the procedure for tbe passage of Bills, 
wc t^e into consideration only Public Bills, FVivate 
Bills and Money Bills. There is different procedure 
for these different Bills. 

(A) There are six stages for Public Bills : — 

(t) First Stage: — I iiiroduction of the Bill and its 
First reading. 

m 

Any Minister or member who wishes to introduce 
a Bill in the Commons mu't first of all given notice of 
his desire toihe hous^. Tnis notice is printed in the 
“Orders of the D ly.” When the mover is called upon 
by the ^i)eak<‘r, the former ^hands over the Bill to the 
Clerk of the House who reads the title of the Biil aloud. 
If the Bill is not in a finished form, the Clerk is given 
a dummy bill wuh nothing but the title written down. 

In any case the house, without deba:e or discu- 
ssion, accepts this ‘‘first reading.” 

If it is a Government Bill, the Minister in charge, 
wflile introducing a Bill, gives the House a brief sum- 
mary of its provisions. 

(ii) ^eco^d Stage or Second Reading. 

When the ‘first reading’ Is over, the Bill is printed 
and placed on the calendar to await ’its turn \o be 
called lip. 

gn a day fixed in advance by an order of the 
House, the introducer of the Bill moves that it be *‘read 
a second tune.” Then a debate on the principles of 
the Bill folhirs. '• 

The bill cannot be altered at this stage, but J:he 
House can either pass or reject the measure. 

If the oppositi' n wants to obstructjts passage, it 
can move that “the Bill be given its second reading 
this day six months” — or some other time at which the 
House is expected not to be in session. Tnis means 
an indefinite postponement. 


Public Bills, 
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Also the Bill can be obstructed by offering some 
resolution which is hostile to the general tenor •f the 
Bill, 


Debates are followed by a vote or division as it is 
called and this shows whether the House approves or 
di'^approves the principles of the Bill. Il it is a Govern- 
ment Bill and is disapproved, it means a lack of confi- 
dence in the Ministry and resignation follows undelf 
normal conditions. But the Go\ eminent generally 
succeeds through this attack. Only there takes place 
the death of private member’s Bills, 

ini) Third Stage or the«Committee Stage, 

Now comes the Committee Staee. The Bill 
either goes to the commitiee of the whole house or to 
any one of the six Standing Commitiees. The Commit- 
tee goes through the Bill clause by clause, discussing 
any amendments that may be proposed and determin- 
ing each clause how it should be amended, 

(it)) Fourth Stage or the Report Stage. 

When the discussion in the Committee Si age is 
Snished and the whole Bill is gone through, the chair- 
man of the Committee rftakes a single report to the 
Speyer merely stating that the Bill has been amended 
or not. The House thMi discusses and determines 
whether any further alterations or additions should be 
made.* 

(v) Fifth Stage or the Third Meeting. 

« 

The final stage in the House of Commons is the 
third reading. The House considers the Bill as a 
whole and determines whether in its opinion the 
measure ough^ or ought not to become a law. 

If it is desired to change the substance or phraseo- 
logy of a clause, even slightly, the Bill must go back to 
Committee ; rejections at this stage seldom take 
place. 
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{vi) Sixth Stage : in the House of Lords. 

'*The Bill after the ‘third readinjj* goes to the 
House of Lords for concurrence. Then it passes 
through similar stages in a similar process. 

The H ouse of Lords may reject an ordinary Bill 
or introduce into it substantial amendments. If the 
Comm ins refuse loacc pt these amendments or if it is 
rejected, the Bill is dead for that ses^^ion. But if the 
House of Commons wi'^hes it to become law and passes 
it twice again through all these stages in two years, it 
goes to the King for his approval. 

V^hen a bill receives ^he Royal assent, it becomes 

law. 

N. B. — Private members are also responsible for 
a great many public bills. Tbey put their cards in a 
box at the'Clerk’s table, and the Clerk draws them out 
one by one. The member who is first drawn gets the 
opportunity to introduce his bill on the first Friday of 
the session ; the second member gets the second 
Fridai’, and so on till the Fridays of the session are 
exhausted - 12 or 15 of them in all. 


procedure for Private Bills. 

(/) The'^e private bills’are presented in the form 
of petitions with the Bills attached. ' » 

Thev must fir'll go before two parliamentary 
official ('’•ne from each Housel known as the Exami- 
nerstif P etili )ns f Private Bills. Copies of * notices 
of such petitions are published for the information of 
th ><^6 whos^^ private interests may bf% affected by the 
bill, and also to the Government departments concern- 
ed e g. to the Board of Trade or the Ministry, of 
Transport. 

(it) If passed by the examiners^, it is sent to 
the House and read a first time. 


Procedure 
for private 
Bills. 


(iii'i After second reading, it is referred to a small 
committee of disinterested members (usually of 4 
members appointed by the Committee of Selection 
from lists prepared by the party whips) who hear its 
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promoters and also those who can show that they have 
a righ\ to object. » 

(tv) When a private Bill has been reported on by 
a Committee, the report is considered by the House 
and the Bill is read a third time and passed, as in the 
case of a public Bill. 

(v) It then goes through the same stages in the 
other house, and finally becomes law with the assent* 
of the King. 

(C) Procedure for Money Bills. (See answ’er 
to Q. No. 36). 

All such legislation (embodied in the money Bills) 
must be founded on resolution passed by a contmittee 
of the W'hole house on the recommended petition or 
motion. 

The revenue and expenditure are settled in the 
following way. The Ministers of the Crown put 
forward resolutions stating how money shall be allotted 
for the national expenditure and bow it shall be ope»t*. 
These estimates are discussed by the house in what 
is known as Committee of Supply, Other resolutions 
are also passed by the house in what is ^knpw" . as 
Committee of Ways and l^leans, and these determine 
wheni^e the money voted in sufjply shall be drawn. 
When these various resolutions have been agreed to 
they are embodied in Bills w'hich aie expressed in the 
usual way. But before a money Bill can becopie a 
law, it lias to be passed by the Tords and receive 
the Royal assent. 

According to the Parliamentary Act -‘uf 1911, the 
Lords can neither reject nor dtlay a money Bill. 

Another important point to be noted is that the 
proposal for the grant to be made must come from the 
Crown through^its Ministers. This is a convention of 
the constitution. 

Q. 33. How is the House of Commons 
constituted? Describe the methods by which the 
of Commons controls the Executive ? 
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Ans. (I) The Composition of the House of 
Comipons. 

Its total number of members is 615, of whom 
492 sit for English constituencies, 36 for Welsh 
(strictly for Wales and Monmothshire), 74 for 
Scottish, and 13 for Irish. 

The present membership of the House can be 


classified as follows — 



County 

Borough 

University 


members. 

members. 

1 

i ! 

members. 

o 

H 

England 230 

• 

m 1 

Wales and 

255 ! 

fincluding'2 for thej 
City of London 1 
which is not : 

i technically a i 

borough.) 

i 7 

i 

1 

[ 

4^2 

1 

Monmothshire 24 

11 1 

1 

36 

Sdiatland 38 

33 1 

3 

! 74 

North Ireland 8 ; 

4 ! 

1 

13 


— ^ 

— 

— 

. — 300 1 

303 

12 

615 


A.B. — AH British subjects, of either sex, and from 
whatever part of His Majesty’s dominions theymiay 
come, aie eligible for election to the House of 
Commons, provided they are not : — 

(iT minors and lunatics ; (2l bankrupts; (3) pfersons 
convicted of treason or felony and sentenced to more 
than twelve months’ imprisonment (ur»iil they have 
purged their sentence, or been pardoned ; (41 parlia- 
mentary candidates who have been found guilty of 
corrupt practices They are fur ever disqualified for 
the constituency where the ofi'ence was committed, and 
for seven years for anywhere else ; (5)"’ clergy of the 

Church of England, the Church of Scotland and the 
Roman Catholic Church ; (6; peers of England, 

Scotland, and the United Kingdom (but peers of 
Ireland are not disqualified for sitting for constituences 
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in Great Britain, if they are not representative peers 
having seats in the Lords; (7) the holders of certain 
offices under the Crown or Government contractors or 
judges. 


Control 
over the 
Executive. 


Criticism of 
the conduct 
of the 
Cabinet. 


Otherwise there is universal adult franchise. 

(II) The methods by which the Commons 
control the Executive. 

(a) It has a negative voice in regard to the 
appointment nf Ministers and copious if not complete 
powers of dismissal. 

Seeley calls it a ‘Government making organ.’ 

“The presence of Mmisters in the English House 
of Commons is at once the synlbol and the seal of 
the control of the Commons over the Executive." 
— “ it* arriott, 

• 

Only those Ministers are appointed who have 
the confidence of the House of Commons. 7'hese 
Ministers owe a responsibility to the Com- 
mons and if thev are defeated on any important 
measure in this House, or if any vote of censure is 
passed upon them in this House, they must resign 
and other Ministry must be form.d which j-' . ..^card 
with the new majority.. 

*{b) The House criticises the conduct of the 
cabinet in the past freely and constantly. The House 
has mainly four opportunities for doing so: — 

(// An amendment may be put down to the address 
of the King, delivered by the Prime Minister at the 
beginning ut each session; 12) a private nitimber can put 
down a nonce of motion;'3) he can rise to move the ad- 
journment of the house ‘tor the purpose ot discussing a 
detinue matter ot urgent public importance.’ It 40 
members rise^in their places to support him, he can 
bring forward his motion; (4) the leader of the 
opposition cau at any time claim to move a vote of 
want of confidence. In such a case the judgment of 
the house is passed not upon any one act or question 
of policy^ but disiinctly upon the record cf (he 
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Ministry as whole. The real check upon a gross 
misute of power by the Ministty or the Cabinet is 
thus the salutory fear of public opinion which the 
Commons represent. 

(c) According to constitutional theory the House 
of Commons can compel the resignation of a Ministry 
or of the executive by refusing supplies. This rarely 
happens but it is at the same time a check of the 
Commons upon the Executive. 

(tf) Any and every member of the House of 
Commons has a ri^;ht to ask questions relating to any 
depariwient of the State and thus can draw attention of 
the public to a particular question and check the 
Cabinet autocracy to a considerable extent, because it 
prevents Ministers from working entirely in the 
dark. 

Thus by attacking a department, the confidence 
can be withdrawn and this means an elleclive control 
of^th^ Commons over the Executive. A vole of cen* 
sure is inescapable. 

twenty days devoted to the di^cussion 
of the estimates, the Commqns can go into Committee 
for the purpose of hnanciai legislation fur lour ^days. 
This is for the di cussion of general grievances in 
regard to administration. 

B. The Commons have devolved to the Execu* 
live Departments a large part of secondary or depart- 
mental legislation which is made in iht form of Rules 
and Orders. In 1928, there were 800 rules and 
Orders in Great Britain. , 

(/) The system of having different Committees 
in the Commons itself is a method of control over the 
Executive and its departments. The Cuminittees 

are : — 

(1) The Committee of the whole House. (2) 
Select Committees on Public Bills. (3J Sessional 


Commons 
can compel 
the Ministry 
to resign. 


Right 0^1, 
asking 
questions to 
expose the 
Cabinet. 


Committee 
system for 
the redress 
of grievan- 
ces. 

Its rules 
and orders 
govern the 
executive. 


Different 

committees 



But actual- 
ly there is 
little effec- 
tive 
control. 
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Comniittees on Public BU’s. (4) Standing Committees 
on Public Hills. (5) Committees on Private Bills. 

The Truth of the Effectiveness of Administrative 
Control. 

The control of the Commons over the Executive 
is of small importance. The British Executive is more 
free from legi^'lative control than is either the Presi-, 
dent of the United States or the Ministry in France. 
‘The House of Commons provides tne money required 
for administrative purposes by authorizing taxation ; 
it appropriates, with more or less pariicularitv , the 
purposes to which the money so provided is to be 
appli'^d ; it criticizes the mode in which money is Spent 
and in which public affairs are administered ; its 
support is indispensable to those who are responsible 
for administration ; but it does not administer 

The TTouse of Commons does not regulate ad- 
ministration nor ask how the departments shall be 
organized. It keeps hands off the executive and ad- 
ministrative machinery. 

The thing that the Plouse of Commons is sup- 
posed to do IS to furnish cnticism ihai wid me 

Ministers and their subordinates alert. It 
only ourveys the things which have already been done. 
“A strong executive Guverntiieiit, tempered and con- 
trolled by constant, vigilant, and representative criti- 
cism” is the objective. 

The Ministers now care more largely for what 
seems to be public opinion and if they satisfy it, 
they little care foi what is said or done in the Blouse 
of Commons, 

“The truth is that scarcely a Ministry in fifty 
years has been turned out of office by a hostile Parlia- 
ment because of its executive acts ; and the chances 
of such a thing happening have, of late, been steadily 
diminishing.” — Ogg. 



THE British constitution 


1 123 


Q. 34. “Parliament can do everything hut^ 
make a woman a man and a man a woman.** 

DiscNss the nature of Parliamentary sovereignly 
in tng'and. What ere the limitations on Parlia- 
mentary sovereignty ? 

Ans. The quaint expression of De Holme that Holme. 
“Parliament can do everjnhing but m’aire a Worrah a 
man and a man a woman” has become almost prover- 
Ijial lor summing up the supreme legislative autho- 
rity of Parliament or what we call Parliamentary 
sovereignty. 

The expression means that the Parliament can do 
whatever it likes except what is naturally impossible 
or we d^n say that it can make and unmake all laws 
within the limits of physical possibility. 

By Parliamentary sovereignty we firstly definition, 

that the Kiog, the House of Lords and the House of 
Commons have the right to make and unmake any 
law whatsoever and further, that no person or body 
is recognised by the law of England as having a 
right fo over ride or set aside the legislation of ParJia* 
meut. Secondly that this authority of Parliament 
extends to every part of British Dominions. 


ts two aspects : — Positive and Negative. 


J. By Positive Aspect of * Parliantffitary 
sovereignty, we mean that any act of Parliament or 
any part of an act of Parliament will be obeyed by 
the Geurts. ^ 

Thus it has “uncontrollable authority in the mak- 
ing, confirming, enlarging, restraining.^ abrogating, re- 
pealing, revising, and expounding of laws, concerning 
matters of all possible denominations, ecclesiastical or 
temporal, civil or military, maritime or criminal.” 


From Ibis we can understand the true significance 
of De Holme’s above-said expression. 


Positive 

aspect. 


Illustrations. 

(<») Parliament can regulate the succession 
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Nepfietive 

aB2)ect. 


tn the Crown, This was done in the reign of Henry 
III and William III by the Act of Settlement (1700). 
At first , snccpspkn to 1 be throne was by the Bill of 
Fights. But the Act of Settlement took that power 
away and gave the power to Parliament to decide 
about succession. Parliament with this new power 
settled the succession upon Princess Sophia and heirs 
of her body. 

ib) Parliament can change and create a fresh > 
constitution of the kingdom and ot Parliament. It 
was done by the Acts of Union with Scotland in 1707 
and with Ireland in 1808. By these Acts, Scotland 
and Ireland lost their separate political existence. Their 
Parliaments were dissolved,, and the constitution, from 
being English, became British. 

By the Septennial Act of 171S and by the Parlia- 
ment Act of 191U Parliament varied its ov\n life. 
Thissho\Ns the legal supremacy ot Parliament. 

(c) It can interfere even with the private 
rights of its subjects. By ‘Local and Private Act’ 
Parliament can adjudge an infant or minor of full ag*e, 
naturalise an alien and make him a subject burn, 
bastard a child that by law is legitimate or legitimatize 
one that is illegitimate. It can enable heirs '• 

son to inherit during the life of the ance'iior ; it can 
absolve a man of treason after death, some hing which 
is against all notions of criminal justice. — Licey. 

(d) Its Acts of Indemnity. It Can make illegal 
transactions legal atterwards, or can free individuals 
who have broken the law. 

II. Negative aopect of Sovereignty. 

It means that no person or body of persons 
can make rules which override an act of Parlia- 
nient. 

The King,«;ach House of Parliament, the electo- 
rate, the Law Courts and the dominions have some- 
times claimed independent legislative power hut we 
will presently see that none of these rival bodies can 
make its claim good. 
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(0 Parliament vs. The King. The King has 
been bereft of all powers by the Proclama- 
lion’’ ot 161 1 and the Act of Indemnity (this is con- 
sidered by Dicey as the final legislative disposal of 
any claim on the part of the Crow'u to make law by 
force of proclamations. The Royal proclamations 
have in no sense the force of Law unless imposed by 
common law or by Act of Parliament. 


• (ii) Parliament vs. Each House. No single 
bouse of the legislature can, by an assertion of its 
alleged priviKges, alter, suspend, or supersede any 
known law ol the land or bar the resort ol any English- 
man to anv remedy or his exercise and enjoyment 
of right by that law established. 


The House of Commons tried to show its supre- 
macy in the case of Stockdale vs. Hansard — Stockdale, 
a publisher against Hansard, official printer to the 
House of Commons — on the ground that a book 
published by him had been described or represented in 
certain Parliamentary Reports printed by the Officer 
in ctTar^e as obscene but failed before Court of Law. 


A case for 
libel. 


(//*) Parliament vs. The Electorates. Electo- 
legal means or power of sanctioning or 
of repeating or overriding the Ijsgislation of Parliament, 
No Court of Law w’lll consider tor a mon.ent the ajgu- 
ment that a law is invalid because it is opposed to the 
opinion of the electorate. Their opinion can he 
legally expressed through Parliament and through 
Parliament alone. 

(iv) Parliament vs. The law Counts. A large 

proportion of English Law is in reality made by the 
judges. But judges do not make law or repeal 
statute : they only iiuerpret it. judicial legislation is 
subordinate legislation carried on with the assent 
of Pailiament. • 

(v) Parliament vs. British Empire Unify. All 
Empire Unity exercise their legal sovereignty under 
the nose of Parliament* 
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Ijimita- 

tions 

Ancient 

limits. 


Legal 

limits. 

Morality. 


Interna- 

tional 

morality. 


Koval prC' 
rogatives. 


Preceding 
Acts of 
Parliament. 


Thus, to secure Parliamentary sovereignty, the 
King, the House of Lords and the House of Commons 
go together. 3 

Limitations on Parliamentary Sovereignty. 

The following aie the alleged limitations; — 

!• Ancien t. 2. Legal. 3. Actual. 

1. Ancient Limits. 

The King’s old powers of suspending and dispenj. 
ing of any Parliamentary statute were considered as 
limitations on the Parliament. But these pov\ers are 
no more in existence* 

2. Legal Limits. 

{a) Moral Law. Pai cannot violate the 

ordinary tuUs oj tnoraiity-i priiate and public^ 

(But this is not so. Good as w’ell as bad laws 
are not to be endorsed by the courts. Livurce Law, 
many peopie think, contravenes both divine and moral 
law, but the cuuiis must enlorce just as ttiey en- 
force other laws}. 

(6) liiierfiat tonal Law* It is said that Parlia- 
merit cannot legislate against inltrnalional law or 
international morality. 

(But this is not true;,, If any Act of Parliament 
contravenes any principle of iniernationai lav^, the 
only remedy is by diplomatic action on the part of 
the state which may be injuriously allected.) 

(») Royal Prerogatives. It is said .hat a 
statute cannot interfere with or derogate from the 
Royal Prerogative. 

This is not a fact. Parliament has full power to 
copfrol or abolish any prerogative. The Act of Settle- 
ment is an answer to this contention. 

(ff) The Preceding Acts of Parliament. This 
means that one Parliament can make laws which 
cannot be touched by any subsequent Parliament. 
(The attempts of a Parliament to tie the hands of its 
successor have, however, ended in failure. Thus the 
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Act of Union with Scotland (1707) and Ireland (1800) 
have been repealed by later Acts like Universities 
(Scoliiand) Act 1853 and the Irish Church Act (1869). 

Actual Limits. 

Dicey says that by Parliamentacy sovereignty, he 
means only legal sovereignty and not political sover- 
eignty. The l atter, therefore, mentions the 
^ctualJirj^llllS.;— 

(i) External Limits, It consists in the possi- 
bility that the subjects or a large number of them will 
disobey or resist the laws if oppressive. 

(u) Internal Limits. This arises from the fact 
that sovereign power is moulded by the times and 
circumstances under which it exists For example, it 
is extremely unlikely that a modern Parliament would 
venture to t^x a colony without its consent. 

{Hi) The Electorate. They are the political 
sovereign and can enforce their will. 

{tv) Leagues for political purposes. This con- 
ce^s *the right of association for political purposes. 
These association influence the policy of Government. 

(v) Le ague of Nations. According to Asquith, 

tlnsTway^he minds of members of either House and 
can impede their judgment. , ^ 

(But this contention does not seem to hold good.) 

(vi) A Free Press. It can ventilate its opinion 
fearle«Bly and the publicity of all proceedings, isclud- 
ing Parliamentary debates, influences Parliament and 
perhaps somewhat fetters its action. ^ 

{vti) The growth of the power of the Executive 
(z. c., the Cabinet) w'hich now practically monopolises 
legislation. 

Q. 35. Write a comprehensive ’note on the 
position of the Speaker in the House of Commons. 
How can membership of the House of Commons 
be resigned ? 


Aetna 

limits. 


External 

limits. 


Internal 

limits. 


The electo- 
rate. 


League of 
Nations. 


Free press. 


Power of 
the Execu- 
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He is a 
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Ans. A.(t) No one cande6nitely tell when the office 
of the Speaker originated. The first to bear the title of 
Speaker was Sir Thomas Plungerford in 1376. English 
constitutional history recalls the names of Sir Thomas 
More, Sir Edward Coke and Sir William Lanthal 
(the latter kept the privilege of the House before 
angry Charles I). 

The Speaker got his title from being the spokes- 
man of the House in its dealings with the Crown. * 

2. In earlier days the King appointed the 
Speaker. After that the King would “name a discrete 
and learned man” w'hom the Commons would proceed 
to elect. The choice, to this day even, is subject to 
the approval of the King. 

In fact, the Prime Minister finds out the most 
acceptable man. The nomination being made and 
seconded by two private members, the House and the 
King approve. 

The Speaker who has served in the preceding 
Parliament, is re*ekcted, even though the Ministry 
has changed. This is the usual custom. Even* in 
his constituency, the Speaker is usually returned un- 
opposed. 

When the House is to elect, the Clerk starts the 
proceedings. He, keeping mum, points with his 
right forefinger at the man who has given a motion to 
choose a Speaker. That person then rises and moves 
that so-and-so “do take the cfiair of the House as a 
Speaker.” Then the silent Clerk again points' at a 
member on the opposition to second the motion. The 
Speaker choses. then rises and takes the chair midst 
cheers. 

iiti) From the moment he is selected, he becomes 
a non-party man and neutral in politics, in all his 
decisions he ni'ust act with the impartiality of a chief 
justice. 

That is why great prestige attaches to the office 
of the Speaker. “He receives a liberal salary (£5000 
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a year) and an official residence in Westminster and a 

pension and a peerage when he retires He is 

the^nost conspicuous figure in the Commons, able, 
vigilant, imperturbable, tactful, stately and well- 
spoken.” 

{iv) 1. He decides who shall have the floor. His duties. 
All speeches and remarks are addressed to him and 
not to the House. 

2. If there are any disorderly members, he 
warns them at first and if the conduct is persisted in, 
he suspends them from sittings. With the help of 
the Sergeant-at-Arms, he keeps the privileges and the 
dignity of the house. 

He interprets and applies the rules. He puts 
questions and announces the results of votes. He is 
thoroughly conversant with the technicalities of proce- 
dure and with dignity and coolness decides points of 
order. His rulings are final. 

4. He decides whether a particular bill is a 
Nlon^ Bill or non-money one. 

5. He also appoints sometimes the members of 
great conference or commissions. 

is the mouthpiece of the house in its 
relations with the House of I».ords and with the King. 

7. In matters of a tie he is to give his votd. But 
the custom is that if there is a proposal to adjourn the 
debate, he must vote ‘‘No”. If his affirmative vote 
wouW prolong its consideration, he alwayj votes 
“Aye”. If he is in doubt, he consults the Clerk of the 
house who is a great experienced Parliamentarian. 

8. He is the protector of private members 
against the abuse of the powers of the leaders, in 
Government and opposition blocs. 

(а) He never votes except when ke is to break a His nega- 

tie. duties, 

(б) He is not to discuss or voice any opinion on 
party issues publicly. 
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(c) He never attends a party meeting ; has no 
connection with party newspapers. 

(d) He never gets a foot in a political club.^ 

ie) He makes no campaign for his own re- 
election. 

B. How membership of, the House may be 

resigned. 

A member of the House of Commons is not per- 
mitted to resign in a direct and simple fashion. Accord- 
ing to a rule which dates back to 1632, no member can 
resign his seat. 

Yet there is a round-about-way of resigning 
front the memhershipn It is provided by the Place- 
men Act of 1705. By this Act, any member of the 
House who accepts an office of profit from the Crown 
must ipso facto vacate his seat. " 

Now there is an ancient office in the gift of the 
Crown, known as the stewardship of the Chiltern 
Hundreds (three parcels of land in Buckinghamihiife), 
When therefore a member wants to resign, he applies 
to the Chancellor of the Exchequer for appointment to 
this nominal post- The request is always gr?-" J 
the notice of appointment is duly published iu the 
official gazette. 'The Speaker, therefore, declares him 
disqualified. If he is a bankrupt, then the request is 
refused. 

Otherwise strict restriction on resignation is felt 
to be necessary because if members are freely allowed 
this right, the dfiposition can resign in party to bring in 

a new election. 

« 

Q. 36. is a fundamental principle of 
sound public finance, generally recognised in all 
civilized coui?tries that no taxes shall be levied 
or expenditure authorized without specific action 
by the representatives of the people. This princi- 
ple is strictly observed in England.” Explain. 
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Ans. This principle has been observed in 
England for many centuries. Since the reign of 
William III, we see it meticulously observed. Parlia- 
ment decides about the revenue and expenditure. 
People’s representatives in the Commons tax their own 
people and are obeyed without a murmur. “ Who 
holds the purse, holds the power,” and that is true of 
the Commons. Let us see how it is done. 

(t) The British Treasury is the most powerful 
financial institution. There is a Treasury Board con- 
sisting of a First Lord of the Treasury (the Prime 
Minister), the Chancellor of the Exchequer and 
several Junior Lords of the Treasury, all being 
members of Parliament and of the Ministry, aided by 
the Parliamentary and the Financial Secretaries and 
Permanent Secretary, But ail these officers except 
the Chancellor of the Exchequer are silent partners. 
The Chancellor regulates the public income and ex- 
penditure, taxation, public debts, annual budget, 
collection of revenue, public service funds, currency 
ar/fb banks. He is the central office around which 
the whole financial system of Great Britain revolves. 

in) Every year there is the compilation of esti- 
the help of the financial officers in various 
departments. All fixed charges or charges upon the 
Consolidated Fund, interest on the national debi* the 
salaries of the judges, pensions, etc., are prepared 
separately and are not mixed with the yearly 
estinfttes. * 

Similarly expenditures are estimated. The 
Chancellor has got a great power over other 
financial bodies. He is assisted by the Prime Minister 
or his Cabinet if any dispute between him and ihe 
financial heads of the departments arises. 

{in) When the Estimates are prepired, they are 
checked up with figures of the preceding year and 
possible reductions are made in various conferences 
held by the Chancellor of the Exchequer and the 
departmental heads. Figures of probable revenue 
(tnd expenditure are worked out an^ laid before the 


The British 
Treasury 


Prepara- 
tion of tha 
estimates. 


Conferen- 
ces on 
estimates. 
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The budget 
speech. 


Tha. House 
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the House, 
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Cabinet which after approval, authorizes the Chancellor 
of the Exchequer to place the final estinaate before 
Parliament. 

(iv) When they are placed, a budget speech is 
made by the Chancellor of the Exchequer, reviewing 
the finances of the Government, their revenue and 
expenditure, debts, the surplus or deficit, taxes, 
increases or decreases, etc. The budget speech is 
made to the House sitting in Committee as a 
whole. 

(v) The House debates the estimates as a 
Committee of the whole House ‘‘ in supply and 
provides funds as a committee of the whole ^ouse 
“in ways and means.” The estimates are presented 
in sections and they are voted upon. The Financial 
Secretary of the Treasury places the civil estimates ; 
the Secretary of State for W ar places the Mflitary esti- 
mates, similarly other heads who know most about 
these. Amendments are made to strike out or decrease 
any item but not for increase or new insertions. 

(vz) The influence of the House is restricted to 
eliminations and reductions only. The Ministry yield 
on minor items but when it involves a big item tKoy 
appeal to the majority or pall for vote of confidence 
and tkus the estimates go through without any major 
changes. However, grievances are ventilated. De- 
bates in supply except the supplementary estimates 
must conclude within twenty days. ^ 

(vzi) All this is embodied in two bills, the 
Finance Bill an^ an Appropriation Bill. The former 
asks for new taxes or changes in the old rates ; the 
laltpr brings in the agreed expenditure. Through the 
usual stages they are passed by the House. 

These Bills, then, go to the House of Lords and 
they are passecT without any amendment (Parliament 
Act of 1911). Then there is the Royal Assent. 

After this the Commons pass 'Consolidated Fund 
(No. 1) Bill’ early in the Session, providing a sufficient 
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grant of money to cover any deficit during the 
previous fiscal year and money to carry on the 
Govet-nment. 

Thus the Chancellor of the Exchequer^ the 
Cabinet and the Commons combine to prepare and 
approve of the budget or we say that there is complete 
concentration of financial responsibility in the represen- 
^tatives of the people. The opposition e\eri gets an 
opportunity of criticising the general policy of the 
Government. 

There is no constitutional provision to explain the 
rule allowing insertion of new items in the estimate 
or any* other amendments, but it has become a self- 
imposed ordinance for the House of Commons for the 
sake of the representatives of the people. 

Before *any transfer of money to the Paymaster- 
General is made, it must be approved by the Comp- 
troller and Auditor-General, an officer of high stand- 
ingjvho is head of the exchequer, independent of the 
Treasury and responsible to Parliament alone. His 
duty is to ascertain that an appropriation to cover 
the expense has been made by Parliament. 

Even emergencies are controlled by Parliament. 
The expected, unforeseen and urgent *calls fnr fnore 
monsy are to be reported to Parliament and repaid out 
of the appropriations of the next fiscal year or out of 
any sifrplus funds available at the moment in a • parti- 
cular department for which the money is required ; or 
if the emergency is to be met at onc^, then in that 
case, Parliament must be hurriedly summoned and 
asked to make new appropriations. 

Thus we find that one of the chief functions of 
the House of Commons (consisting of *ihe representa- 
tives of the people) is to control the expenditure and 
to raise the revenue. The general principles which 
govern the financial action of Parliament are the 
following ; — 


The centra 
lization of 
responsibi- 
lity for 
British 
national 
finance. 


The control 
of disburse- 
ments. 


How emer- 
gencies are 
handled. 


Three gene- 
ral princi- 
ples govern- 
ing the 
financial 
action. 
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The first 
principle. 


The second 
rule. 


The third 
rule. 


Munro nn??- 
wered. 


The first rule regulates that the executive cannot 
raise money by taxation, borrowing or otherwise 
spend money without the authorisation of the l^arlia- 
ment. 

The Second rule is that House of Lords has got 
only the power to assent to money bills, but its refusal 
is of no consequence. 

The third rule is that the House of Commons 
cannot vote money for any purpose whatsoever nor 
can impose a tax except at the demand and upon the 
responsibility of Ministers of the Crown. 

“Thus it has become a fundamental principle of 
sound public finance with the English Government 
that all taxations and expenditures are at first placed 
before the Commons and when approved of by this 
House consisting of the representatives of the people, 
are enforced for the benefit of the country.*^ 

Munro says, The budget debates are dry. Millions 
are voted without any Parliamentary discussion at all. 
It is a fair criticism of the British House of Comrs'cns 
and one often voiced by its own members, that inade- 
quate discussion is devoted to the financial problems 
of a great empire which is hard pressed to^ raica 4^0 
four billion dollars that iLnow spends each year,” yet 
it is ^11 the more true that the whole financial policy, 
with discussion or no discussion, is conducted by the 
representatives of the people. If the members of the 
Comrnons do net take any active part in the dq^hates, 
it is because they confide in the Cabinet which consists 
of those who are finally elected by them through their 
confidence ancLare given full powers to conduct their 
government. Qf it i s not the House of Commons that 
discusses the budget, it is true that the representatives 
of the people do it through their ‘selected few’ in the 
Cabinet. 

Q. 37. Describe the organisation of Courts 
in England. 

Ans. In England, the Civil Courts comprise 
(a) the County Courts, (6) The High Court of Justice 
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(having the King’s Bench Division, the Chancery 
Division, the Probate, Divorce and Admiralty division), 
(c) the Court of Appeal and {d) the House of Lords. 
The High Court and the Court of Appeal form the 
Supreme Court of Judicature. 

{it) Criminal Courts such as (a) Courts of 
Summary Jurisdiction or the Justices of the Peace, 
(6) the Court of Quarter Sessions, (c) the Assizes, 
*(f/) the Court of Criminal Appeals (Judges of the 
King’s Bench division of the High Court of Justice 
and finally the House of Lords) and 

(Hi) The Judicial Committee oi the Priv^' 
Council. 
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I. Civil Courts. 

Courts are for civil action which is a pro- 
ceeding brought by a private citizen, or by an official 
’ in his private capacity, to obtain redress from another 
person, official or private, for a wrong (slander, tres- 
pass, breach of contract, etc.) alleged to have been 
committed against the bringer of the action called the 
‘J^laintiff’ by the person against whom the action is 
brought called the ‘Defendant.” 

These courts in point of jurisdiction are ; — 

[a] The County Courts. 

These courts are for petty cases. If the case is 
for less than £100 or the case of property worth £500, 
then the County Court would hear. 

For such petty cases, England is divided into 
one hundred districts, each having a court called a 
County Court. Although they are called County 
Courts, yet they are no part of the organisation ot a 
county. Their area of jurisdiction is a district which 
IS srKP^er than a county. 

These courts are presided over by the judges (one 
for each) who are appointed by the Lord Chancellor, 
ffTTm^ailiWg barristers of at least seven years’ standing. 

Appeals from these courts lie to th-* High Cyurt 
and from thence may be carried to the Court of 
Appeals. 

(5) Tke'High Court of Justice. • 

If the amount involved in a case is sufficiently 
large, the case comes before the Higii Court in the 
first instance and does not go to the County Court. 

It is the Lower Chamber of the Supreme Court of 
Judicature (this is the technical name given to its two 
; chambers, namely, the Court of Appeal agd the High 
i Court). 

It is organised in three divisions ; — 

(t) The King's Bench Division It is compos- 
ed of the Lord Chief Justice and 15 other judges 
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The Chan- 
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appointed by the Crown on the Lord Chancellor’s 
advice. It is concerned with every class of Cc^mmon 
Law actions. It has civil, criminal and appellate 
jurisdiction and supervisory power over inferior courts » 
and judicial bodies. 

The Chancery Division. It is composed of six 
judges with Lord Chancellor as the nominal president. 

A bench of two of these judges hear appeal's 
from county courts in cases relating to equity and 
bankruptcy. 

It hears cases relating to partnership, trust, mort- 
gages etc. 

An appeal from this Division lies to the Court of 
Appeal. 

13) The Probate, Divorce and Admiralty 
Division, It is composed of the president and two 
judges* On the Probate side, this division grants 
Probates of Wills and Letters of Administration. 

On the divorce side, it gives matrimonial re/ng^ies. 
On the Admiralty side, it deals with maritime matters. 

Appeal from these divisions go to the Court of 
Appeal and finally to the House of Lords. 

(c) The Court of Appeal. 

It is the upper chamber of the Supreme Court of 
Judicature. 

It consists of five Lords Justices of Appeyl, the 
presiSents of three Divisions (the King’s Bench, the 
Chancery and the Probate etc.), the Master of Rolls, 
Ex-Lord Ch&ncellors, the Lord Chief Justice, the 
Lord Chancellor. The latter presides over this Court. 
They are appointed by the Crown on the advice of the 
Prime Minister. 

To this dburt are brought appeals from divisions of 
the High Court in all civil cases and from the assizes 
in criminal cases. 

Appeals from the decisions of this Court lie to the 
House of Lords. 
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[d) The House of Lords. 

In theory, all the members of the House are enti- 
tled to lit and vote to conduct the judicial business. 
But in practice, only the six Law Lords and the Lord 
Chancellor hear these appeals. 

Besides these appeals the House has the right to 
try peers and to hear impeachments brought forward 
by the House of Commons. 

The House of Lords is the supreme tribunal of 
England, Wales, Scotland and Northern Ireland. 

II. Criminal Courts. 

These courts are for criminal cases (which are 
those in which the King i. e., the Government prose- 
cutes a person who is alleged to have committed an 
offence, such as murder, theft or forgery, in order that 
the accused, if found guilty, maybe punished). These 
Courts are ; — 

(c;) The Justices of the Peace. 

Tl^ir courts are for summary trials of petty cases 
or ollences. In larger towns, magistrates constitute 
such courts. 

These Justices of the Peace are, like our Indian 
HTThorary Magistrates, not paid for their services. 
They are appointed by the Crown in, each county 
and for certain boroughs on the advice of the Lord 
Chancellor. Certain officials such as the chairmen 
of county and district councils, mayors and ex-mayors 
of borotlghs are ex-officio Justices of the Peace. * 

Offences, other than those of a very trivial charac- 
ter are tried by two or more Justices of the Peace, 
called a Court of Petty Sessions* 

Appeals from these Courts lie to the Quarter 
Sessions and in certain cases on the point of law to 
the High Court of Justice. 

ib) The Court of Quarter Sessions. 

These are of two kinds ; — (f) A county court of 
Quarter Sessions consisting of all the Justices of Peace 
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in the county and presided over by a lay chairman. 
At the transaction of business, at least two ^justices 
must attend and (ii) a Borough court of Quarter 
Sessions for large cities, presided over by a salaried 
barrister who is the sole judge and is popularly known 
as a Recorder. 

These courts have both appellate and original 
jurisdiction. The latter extends over all criminal 
cases except over offences which are of a most serious 
character. These original cases are tried with the 
help of juries. 

Appeals from the decisions of Justices of the 
Peace and the Courts of Petty Sessions lie to such 
courts and are tried without juri-es. 

From these courts appeals lie to the King’s 
Bench Division of the High Court or to the Court of 
Criminal Appeal according to the nature of the case. 

(c) The Assizes. 

It is a court which is held periodically in each 
county and in each large town, by a judge of tLwHligh 
Court of Justice. England and Wales are divided 
into seven districts, each containing several counties; 
one or two judges of the King’s Bench DiW(4sia«»-*«'^e 
assigned to each circuit and they hold such courts 
twifte in a yeaV. 

The Assizes try civil and criminal cases. These try 
serious criminal cases with the help of a jury. 

The King’s Bench Division acts as a Court of 
Assize for Lc^ndon and Middlessex. 

(d) The Court of Criminal Appeals. 

e 

Appeals from the foregoing courts may be taken 
to such a ^court. This court consists of an odd 
number of judges of the King’s Bench Division of the 
High Court of Justice chosen by the Lord Chief Jus- 
tice. It usually consists of three Judges. 
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(e) The House of Lords. 

Appeals from the Court of Criminal Appeals lie 
to the riouse of Lords but only with the permission of 
the Attorney-General. 

N. B. In relation to death sentences, the prero- 
gative of pardon rests with the Crown. It is, however, 
in practice, exercised by the Home Secretary. 

» 111. The Judicial Committee of the 

Privy Council. 

It is one of the sub-committees of the Privy 
Council and is the final court of appeal for cases from 
India, British Dominions and colonies and from the 
ecclesiastical courts in England, and from the Pro- 
tectorates and Mandated territories. It is also con- 
cerned with the general matters specially referred to 

it by the Crown. 

• 

It consists of the Lord Chancellor, ex-Lord 
Chancellor, six Lords of Appeal, Lord President of 
the Privy Council and other members of that body, a 
doze.-‘»;^ivy councillors from India and the Dominions 
appointed due to their legal knowledge— in all about 
twenty eight members. 

•’"But the actual work is done by the Lord Chan- 
cellor and the six Law Lords \vith the help of oversea 
Privy Councillors in different cases. ’ * 

The Committee does not pronounce judgments 
but rudely advices His Majesty who considers , their 
report, acts upon it but gives the judgment himself. 

yy Q. 38. What do you understand by Habeas 
[ Corpus ? How are the elementary rights of in- 
dividuals secured in England ? 

Ans. By the word “Habeas Corpus,” we mean 
'you are to produce the body"' t.e., tho accuser is to 
bring before the judge the body of the accused for 
trial and judgment. The order is served in a writ 
(of Habeas Corpus) to a jailor to produce the body 
of one detained in prison, and to state the reasons of 
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such detention. It is taken in two senses : (a) Writ 
of Habeas Corpus^ (b) Habeas Corpus Acts» 

(A) Writ of Habeas Corpus. ' 

It is designed to secure personal liberty. Any one 
taken to prison can apply for and obtain such writ. 
Upon service of the same, the person who has the 
person in custody is to bring him bodily before a 
judge, and state the cause of his detention. No one^, 
therefore, can be imprisoned on mere suspicion. This 
writ is called a prerogative (issued from the King’s 
Bench), because when the application for it proves a 
prima facie case for the applicant, the writ ought of 
right to be granted to him and not as a matter of 
favour. 

Nature of the Writ, (1) It is the only available 
remedy against the Crown and the most important 
remedy for the personal liberty of the subject. 

2. It is granted not as a matter of favour but 
as a matter of right. 

3. It is issued on the application eithef ^ the 
prisoner himself or of any person on his behalf to the 
Lord Chancellor to any of the judges. 

4. It is obtained upon motion or demand fcacyi 
court of competent jurisdiction, and it may bs issued 
in vacation. ♦- 

5. It directs an immediate release or a speedy 

trial of the prisoner, and disobedience to the writ may 
be punished. «* 

6. It is a Common Law writ and of immemo- 
rial antiquity and is a great check on the abuse of 
power by the Executive. 

7. It is not issued : — 

{a) When a person is committed for treason or 
felony and*’ the writ of commitment shows so. 
(6) When a person is undergoing a legal sentence, 
(c) When a person is residing abroad, (d) When a 
person is on board a foreign man-of-war. (e) When 
an alien has been detained in England either in the 
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foreign embassy or in a legation of his own country. 
(/) When a person is committed for the breach of its 
privileges by either House of Parliament. 

8. It was granted (i) to set free slaves during 
the period when slavery was lawful in England and is 
granted now; (») to determine the rights of a parent 
over a child or of a guardian over a ward ; (iti) to test 
•the validity of the warrant or order of a naval, military 
or ecclesiastical court when a person is detained or 
imprisoned. 

It is suspended in cases of rebellion or foreign 
invasion on the ground of public safety. 

B. Habeas Corpus Acts. 

The Hajbeas Corpus Acts are really Acts of pro- 
cedure and are merely a means to enforce the ack- 
nowledged Common Law right to personal freedom. 

These acts neither lay down any new principle 
nor v-t*c^te any new right but are only a method by 
which the Common I^w right is regulated. 

(t) The Habeas Corpus Act of 1640 provided 
ffli'the immediate issue of a writ when a person was 
illegallv detained by the order of the Crown or ^he 
Privy Council. 

(i*) The Act of 1679 refers to criminal commit- 
ments.® 

(tit) The Acts of 1803 and 1804 enable prisoners 
to be called as witnesses. * 

(iv) The Act of 1816 extends the writ to afj 
illegal confinements so as to make it applicable to all 
kinds of detention in civil cases (expect at the 
instance of a creditor) and available duridg vacation 
and operative in the Isle of Man. 

(v) The Act of 1862 provides that the writs shall 
not run out of England in colonies or dominions which 
have proper courts. 
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The effect of the Habeas Corpus Acts. 

Their aim has been to meet all the devices by 
which the effect of the writ can be evaded, either on 
the part of the gaoler or other person, who has the 
prisoner in custody. This is applicable both to an 
Englishman and a foreigner. 

At the present day, therefore, the securities for^ 
personal freedom in England are as complete as the 
law can make them. The right to enjoyment of liberty 
is absolutely acknowledged. An invasion of the right 
entails either imprisonment or fine of £500 upon the 
wrong doer payable to the person aggrieved. This 
right belongs to every person for the time being in the 
United Kingdom. 

It has invested the judges with tbp means of 
supervising the whole administrative action of the 
government and of at once putting a veto upon any 
proceeding not authorised by the letter of the law. 
It has deprived the Crown, which now mearw the 
Ministry, of all discretionary power. 

Every such Act is for one year and it must be 
renewed year by year. “ 

«.(C) To an Englishman liberty has the 
following meanings: — 

{/) Political Liberty i. e. Parliamentary Govern- 
ment! and the limitation ol the prerogatives. t.These 
have already been dealt with in the foregoing pages. 

{ii) The Utile of Law (dealt with elsewhere). 

{iii) Persoifal Liberty i. e. Liberty of every 
ihdividual in mind, body, and, estate. There is 
freedom in opinion, in contract, trade, social habits 
and religion. tThere is complete laissez-faire in other 
departments of life. Every one can use force 
(necessary and reasonable) in self-defence. 

Personal freedom is secured by means of the 
writ of the Habeas Corpus (this is already explained). 
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[iv) Liberty of Discussion. Every man is at 
liberTy to speak and publish whatever he pleases pro- 
vided that be does not commit offences of defamation, 
sedition, blasphemy and obscenity. 

The writ of Habeas Corpus has been made use 
of to restrain the rights of a parent over a child and 
of a guardian over his ward. There is, therefore, the 
* freedom of the press. 

(u) The Right of Public Meeting. It is a rule 
of English law that any person can meet any other 
person or group of persons at any appointed place 
so long as the law is not thereby broken. People 
have the liberty of meeting at any place provided they 
do not become a nuisance to others or break the 
law cr become an unlawful assembly (comiioit a 
breach of the peace, commit a crime by open force 
and incite disaffection among the Crown’s subjects etc.) 

{vi) Martial Law. This law is utterly unknown to 
the English constitution. 

{vii) The freedom of property. A citizen 
enjoys his property free from disturbanc*. Not only 
4hat: "the Jixecutive has no power, apart from statute, 
arbitrarily to invade the property of the subject for 
the purpose of arrest, search or other interferince. 
It can only encroach on it for taxation and for public 
good. 

7he constitutional safeguards of Liberty are 
the following: — 

1. The Magna Charta (1215) \^hich provides 
that no free man shall be taken, imprisoned or sect 
out of the realm except by the lawful judgments .of 
Ins equals, or by the law of the land. 

2. The Petition of Right (1628) which declares 
that no freeman shall be imprisoned or detained with- 
out cause shown, to which he may make answer 
according to law. 

3. The Habeas Corpus Act (1679) — already 
dealt with. 
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4. The BUI of Rights (1689). This pre- 
vented the evasion of the Habeas Corpus through 
an unreasonable demand of bail or sureties for the 
prisoner’s appearance. It also put to an end to the 
extraordinary fines or punishments. 

5. The Act of Settlement (1701). It restored the 
independence of the judges and ensured a free 
administration of justice. 

Besides that, in England, the liberties of the 
subject are sufficiently protected by the Common Law. 

The following are the remedies when a sub- 
ject is deprived of liberty: - 

{a) He can bring a civil action for damages in 
respect of malicious prosecution, false imprisonment or 
assault. 

(6) Ke can bring a criminal action for assault, 
battery or false impersonation. 

(c) He can take summons to recover costs 
incurred while defending irregular and unjustfteble 
procedings. 

{d) He can secure release by means of Habeas 
Corpus. ' 

/e) He caik obtain a writ of certiorari or a writ 
of prohibition in certain cases. 

(/) He can prefer a criminal appeal if convicted. 

Q 39- What is meant by the term “*Rule 
of Law.” Show how it operates in England. 
Discuss the ^comparative advantages and dis* 
advantages of Rule ^ of Law in England with 
Administrative Law in France. 

Ans. By the term “ Rule of Law ” in England, 
we understand : — 

1. In the first place that there is the absolute 
predominance or supremacy of regular law, as 
opposed to the influence of arbitrary powers, and 
excludes the existence of arbitrary powers or prero- 
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gativfi or even of wide discretionary authority on the 
part of government. Englishmen are ruled by the 
law^above all ; a man can be punished for a breach 
of law and for nothing else, 

That is why the paradoxical assertion of Tocque- 
ville that “taken all in all, England seemed to be 
much more Republican than the Helvetic (Swiss) 
Republic” is not incorrect, but contains a substantial 
truth. 

2. Secondly, It means equality before the 
law or the equal subjection of ail classes to tne ordi- 
nary law of the land administered by the ordinary law 
courts. Thus officials and others are not exempted. 

Exceptions to this meaning are the following: — 

{a) The Crown is a partial exception, for under 
the maxim that the Crown can do no wrong, no one 
can sue tha king. If a subject has a claim against the 
king, he must proceed by way of a Petition of Right 
and this remedy is available as of grace and not as of 
right. 

(d) Similar is the case against the ministrial sub- 
ordinates, the Ministers and the Government Depart- 
ments as servants of the Crown in their official 
'capacity. 

(c) Judges are exempt for ail aci^i done in » their 
official capacity, whether maliciously or not, and this 
exemption extends the acts done outside their jurisdic- 
tion/* unless they Had the knowledge that tihe act 
complained of was outside their jurisdiction. 

(d) The Justices of the Peace fend in certain 
cases mayors, constables and other officials are ex- 
empted for their acts done in their official capacity.* 

(e) Trade Unions enjoy many privileges. 

<1 

(/) Public Authorities Protection Act 1893 and 
other Acts such as the Constables Protection Act (1750) 
the Criminal Justice Act (1925), the Customs Consoli- 
dation Act 1876), the Lunacy Act (1890) — ail these 
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protect various classes of His Majesty’s subjects 
against others and create a privileged community. 

3. Thirdly, The third meaning of the*' ex- 
pression “ The Rule of Law ” is that the rules of the 
constitution in England are the result of judicial deci- 
sions determining the rights of private persons in par- 
ticular cases brought before the Courts, whereas, under 
foreign constitutions, the security given to the rights of 
the individual flows from the general articles of 
the constitution. 

4, Fourthly. “The Rule of Law ” secures the 
following (through the constituiion). 

{a) The right to personal freedom (redress for 
unlawful arrest and imprisonment and deliverance 
from unlawful-imprisonment by means of the writ of 
Habeas Corpus). 

(b) The right of freedom of discussion (except 
libel against others and the Government). 

(c) The right of public meeting (except of an un- 
lawful assembly). 

(d) The responsibility of the Ministers to Parlia- 
ment. 

(e) Right of self-defence when the defence usedo, 
is necessary, reasonable and proportionate. 

!}. ^^Parliamentary sovereignty" versus ^'The 
Rule of Law." 

{a) The sovereignty of Parliament favours the 
supremacy of the law of the land. Parliament tflough 
supreme does not interfere in the regular course of 
law ; Its sovereignty has been fatal to the growth of 
administrative law i. e., it has never protected its 
ofikials against their private or ordinary liabilities. 

Also Parliament has protected the independence 
of the judges who can only be removed on an address 
of the two Houses. 


(b) Supremacy of the law necessitates the exercise 
of pariiamentay sovereigntry. The rigidity of the 
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law hampers the action of the executive. Therefore 
executive must look to Parliament for true interpreta- 
tion jp emergencies such as war» riots etc. 

Thus Rule of Law in England is at the base of 
the British Constitution ; the constitution has gradually 
grown up out of the constant recognition of it. As 
Dicey puts it, “The rules which in foreign countries 
naturally form part of a constitutional code, are, in 
• English-speaking States, not the souice, but the con- 
sequence of the rights of individuals, as defined and 
enforced by the courts.” This rule, then, places the 
judiciary in a position of independence and positive 
superiority since “ every official from the Prime 
Minister down to a constable or a collector of taxes 
is under the responsibility for every act done without 
legal justification as any other citizen.*’ The rights of 
Englishmen are secured by Magna Carta (1215), the 
Petition of Right (1628), and the Hebeas Corpus Act 
(1679) etc. This Rule of Law is transferred to all 
British Colonies and is hence the basis of the legal 
system to-day in all the self-governing Dominions of 
the -British Crown (and of the United States of 
America). 

4B) Comparative merits and demerits of Droit — 

Admin istratif and Ru^e of Law. Dicey sums 

up as follows : — ’ * 

(*) Rule of Law — its merits, (a) Individual 
freedom is more thoroughly protected in Epgland 
from oppression by the Government than in any other 
European country. The Habeas Corpus Acts aim at 
this liberty ; Martial Law itself is deduced within 
the narrow limits and subjected to the supervision of 
the courts. 

(6) An extentlon of judicial power |epresents the 
august dignity of the State and of the Crown thereby. 

(cl Trial by jury, under the Rule of Law, has 
produced popular confidence in the judicial bench. 
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id) The House of Commons shows the feeling of 
the electors, and has handed over to the High Court of 
Justice the trial of election petitions. ^ 

{e) In the bitter disputes which occur in the 
conflicts between capital and labour, employers and 
workmen alike often submit themselves to the Rule of 
Law. Arbitration Boards (often consisting of judges of 
the High Court) help in this to maintain the Rule of 
Law. 

In short, reverence for the supremacy of the law 
is seen in its very best aspect when we recognise it as 
being in England at once the cause and the effect of 
reverence for our judges. 

Dements, (*) Courts cannot without consider- 
able danger be turned into instruments of Govern- 
ment. 

(ii) Respect for law, moreover, ^easily,, de- 
generates into legalism which from its very rigidity may 
work considerable injury to the nation- 

{Hi) The refusal to look upon an agent or servant 
of the State as standing, from a legal point of view, in 
a different position from an ordinary servant c f any 
employer or ordinary citizen, has also in more ways 
than one been injurious to the public service. t 

It is possible too thkt derelictions of duty on the 
parf of public servants which in some foreign countries 
would be severely punished may still in England 
expose the wrong-doer to no legal punishment if left to 
the mbrcy of the courts. 

Merits of Administrative Law or Droit 
Administratif. 1. It has been constructed, step by 
step, in i^ccordance with the needs of the times. It has 
gfrown and is not created by the action of any parlia 
ment or legislature. It is not fixed or stereotyped. 

2, It Ifeis wide range, dealing not only with the 
liability of the State and its subordinate divisions for 
injuries done to private individuals or their property, 
but with the rules relating to the validity of administra- 
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tive decrees, the methods of granting redress when 
public officials exceed their legal authority, the award- 
ing of (^mages to private individuals for injuries which 
result from faults of tbe public service, etc. 

3. “Frenchmen consider it as a palladium of 
their liberties, a protection against arbitrary Govern- 
mental action .” — James N> Garner. 

In it, a method of redress is open free of charge to 
all who consider themselves aggrieved by an act of the 
public authority. 

4. ** No jurist can fail to admire the skill with 
which the Council of State, the authority and the 
jurisdiction whereof, as an administrative court year 
by year, receives extension, has worked out new 
remedies for various abuses which would appear to 
be hardly touched by the ordinary law of the land.” 

Dicey* 

» 

The Council has created and extended the power 
of almost every individual to attack any act done by 
any administrative authority in excess of the legal 
power. 

5. It has carried the ingenious distinction between 
damages resulting from the personal fault (violence, 
9tc.) and negligence of an official. It has created 
a sense of responsibility in officials. 

6. It is specially needed in France because 
France is a Republic with a highly centralized admi- 
nistration. The system of Administrative Law and 
Administrative Courts is a counterpoise to centraliza- 
tion. 

Demerits. 1. The restrictions imposed by Droit 
Administratif on the authority of the courts have dimi- 
nished the moral influence of the whole judicial body, 
and deprived the French judiciary of that dignity 
which the English Bench have deriv»^d from their 
undoubted power to intervene in matters of State. 

2. Bonafide obedience to the commands of supe- 
riors, even though that involves a breach of *law, is a 
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complete exemption, and the civil courts’ jurisdiction 
is ousted. The agents of the government in the bona- 
fide discharge of theii duties do not receive any protec- 
tion from the ordinary law courts. 

French law recognises a large list of state-acts 
bearing on matters of policy, which do not fall in the 
control either of the administrative or other courts. 

3, The administrative courts, cannot from their 
very nature, give that amount of protection to indivi- 
dual freedom which is secured to every English citizen, 
and indeed to every foreigner residing in England. 

4. There is bound to be a conflict of jurisdiction 
between two sets of courts operating in France, the 
Court of Causation which is the tribunal of last resort 
in all ordinary cases and the Council of State which is 
supreme in all administrative controversies. Neither 
of these two courts is superior to each otner; each is 
supreme within its own sphere. Although there is the 
Court of Conflicts to settle such disagreements, yet the 
jurisdiction of each is over-ridden by the other. 

Thus the Administrative Law is law for all State 
officials. In this sense there is no such law in 
England where Common Law prevails for all ; the 
Administrative Law contains the rules which regulate 
the relations oi the administrative authority towards 
private citizens. Englishmen are ruled by the law alone, 
In France, the officials can be tried only in the special 
court but not in England; under the Rule of Li^-W the 
rights of the individuals are more jealously protected 
than under the French law. The Administrative 
Law grants special privileges to officials for illegal acts 
done by them in their official capacity but in England 
tnese privileges are not afforded. 

Present po.«ition of the two. 

As regards the Rule of law: It remains to this 
day a distinctive characteristic of the British constitu- 
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tion. But the ancient veneration for it is on the wane. 
The truth of this is proved by; — 

(!)• Actual legislation, (2) the existence among 
^ome classes of a certain distrust both of the law and 
the judges and (3) a marked tendency towards the 
ase of lawless methods for the attainment of social or 
political ends. This is due to the spread of the demo- 
cratic sentiment and the misdevelopment of party 
ggvernment. 

As regards the Administrative Law : It is be- 
coming more judicialised. Thus the Council which is 
the great Administrative Court of France, cannot now 
be presided over by the Minister of Justice who is a 
member of the cabinet. Yet the French law is supe- 
rior because unlike English judges, the members of 
the French Council of State are dismissible; a kind of 
authority attaches to the Government and to the offi- 
cials in France such as is hardly present in England. 
The state accepts liability for all wrongs done by offi- 
cials and this gives them independence. 

Q. 40. What do you know of the increasing 
tendency in England in recent times to legislate 
by executive action? 

* Ans. In recent times, it is becoming manifestly 
clear that Parliament is giving full freedom to the 
Executive for legislative purposes. It has participated 
in the act of infringement of its own legislative mono- 
poly. For every law passed today there are issued 
at least‘*^iuadred Administrative Orders by the Ex*ecu- 
tive. That is why the President Lowell remarked as 
follows: — ‘There has been real delegationtof authority 
of the Parliament in favour of the Administrative De- 
partments of the central government and involves a strid- 
ing departure from Anglo-Saxon traditions with a dis- 
tinct approach to the practice of continental countries.” 

Marriott bears him out when he says that “ it is 
true that Provisional Orders require statutory confir- 
mation but Statutory Orders become operative after 
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lying on the table for a given number of days. Iq 
both cases, of ourse, Parliament retains formal 
control.” 

Marriott gives the following reasons for this ten- 
dency to legislate by executive action and for the 
weakening of Parliament iry control: — 

(t) Thers is increasing complexity of industrial and 
social conditions. 

(tt) The subtle influence of Fabian Socialism 'is 
being seen on the members and this increases the 
power of the Executive. 

iHi) There is general abandonment of laissez- 
faire principle. 

(tv) There is growing derfland for governmental 
guidance and control in all the affairs of life. 

(v) There is sheer despair of the possibility of 
coping with the insistent cry for legislation, 

(vt) Many modern statutes are mere cadres, giv. 
ing no adequate indication of their ultimate scope. 
They lay down general rules and leave it to the 
departments concerned to give substance to the legisla- 
tive skeleton by the issue ot Administrative Orders. 

Thus the tendency is that Parliament has main- 
tained a disposition to leave more and more discretion 
tc the administrative department. 
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We may add more: — 

(v*i) The cabinet is becoming more i.owerftil 
day by day and has drawn many attributes not 
possessed by the Commons. 

New laws are really made by the Ministry — the 
limited few of the House who form the inner ring of the 
cabinet for the time being. “Even a Bill to regulate 
the placing of street letter-boxes, or to amend the Mid- 
wifery Act,' requires the consent of the Minister in 
charge of the Department, whose attitude can allow 
the Bill to proceed or be dropped or be modified in his 
own way, ’ 
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Ministry initiates legislation a ficf is right is con- 
ceded the Government by even Mill, tbe cham- 
pion of representative government, and now it has be- 
*come the characteristic part of the English system. 

{via) Legislation by delegation is weakening 
Parliament. The various committees to consider tbe 

Bills work under the very nose of the Executive. 

• 

(ix) The tendency is for the Government more 
and more to absorb the time of the House and to de- 
mand priority for their own legislative proposals. 
“With the increasing complexity of public business, 
the ever-widening responsibilities of the House of 
Commons, and tbe growing demand for legislation on 
every conceivable topic, this tendency is irresistible.” 

(;*:) To an increasing extent, the House of Com- 
mons is being deprived of its historic rights of criticism 
and amendment. 

Lowell brings this point out clearly by tabular 
demonstration. He shows that whereas in 1851, 
nine amendments in Government Bills were carried 
against the Government, seven in 1854 and seven in 
1^6, not a single such amendment was carried from 
1874 to 1878, nor in 1880-1, 1889, 1890, 1897-1900. 
From 1874 to 1906 the aggregate member of such 
amendments was only 23. This proves the increased 
subserviency of the House of Commons to the cabinet. 

Tile alteration of Standing Orders and other vyays 
are depriving the members of the opportunities of 
criticizing both the proposed legislation of tbe Govern- 
ment and its administrative action. “ Tile House of 
Commons is finding more and more difficulty in passing 
any effective vote except a vote of Censure. It tends 
to lose all power except the power to criticise and the 
power to sentence to death.” — Lowell, /. 

(xi) There appears to be an increasing reluctance 
to utilize the House of Lords for purposes of initiation. 
Money Bills are not initiated at all ; Private Bills are 
initiated reluctantly too. 
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[xii) Erskine May writes Ihu?- of Money Bills in 
Parliament and thereby of the Executive powe^. “The 
Crown demands money, the Commons grant it, and the, 
Lords assent to it; but the Commons do not vote money 
unless it be required by the Crown ; nor impose or 
augment taxes unless they be necessary for meeting the 
supplies which they have voted or are about to vote, 
and for supplying general deficiencies in the revenue. 
The Crown has no concern in the nature or distribution 
of the taxes. But the foundation of all Parliamentary 
taxation is its necessity for the Public Service as 
declared by the Crown (now executive) through its 
constitutional advisers. 

{xiii) The House of Commons had no power 
to ‘make governments’, but it has virtual powers of 
dismissal only. Thus it makes the Executive all the 
more a dictator in the task of legislation. “'J'his is the 
nice equipoise, the delicate balance of the forces (the 
executive and the legislature) which control the work- 
ing of that complex organism — the English constitution 
— permitting a wide discretion to the Executive.’’ 

{xiv) The majority party chooses the Executive 
and they allow it full freedom in the legislative wovk 
thinking that the Executive feels the pulse of the 
nation because it belongs to the majority of the repre- 
sentatives of the nation. 

All this shows that there is an increasing tendency 
in England in recent limes to legislate by Executive 
action. Several proposals have been put forward to 
break this autocracy, such as Referendum (or the 
reference of legislative projects or Bills to the direct 
vote of the electorate), through group representation 
(through Trade Union Congress, Co-operative Congress, 
Chambers of Commerce etc.) and direct action by 
the masses of the nation — but all these have proved 
a failure. In a country like England where Parlia- 
ment has stood the tests of time, and where the Exe- 
cutive represents the majority, tendency shall remain 
more and more towards Executive action in legislation. 
Other countries are drifting towards dictatorship ; 
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England cannot leave its established and well tested 
dictatotship of the Executive in legislation. 

Q. 41. Trace briefly the history of the 
development of English pclitical parties and give 
its present position. 

*‘The English Prime Minister knows the 
kader of the Opposition better than does his 

own wife.” Bernard Shaw, 

Comment. 

^A) Historical growth. 

(i) Early growth. 

Ans. 1. The party system of Great Britain dates 
back to the Elizabethan age, when the Puritans oppos- 
ed the Crown, The Puritans could not tolerate the 
.rbitrnriness of James I and Charles 1. They struggled 
and in the end succeeded in getting seats in the Long 
Pailiament of 1641 and here we see the first example 
of real parliamentary parties. This opposition later 
on resulted in great Rebellion and civil war ended 
in 1649 with the execution of Charles I. The suppor- 
ters of the King were called the cavaliers, and the 
supporters of the parliamentary government were 
called Roundheads. •» , 

2 . Tory and Whig Parties. Under William Hi, 
Cavaliers were replaced by the Tones and the Round - 
heads 4iy the Whigs. They began to fight each, elec- 
tion on party principles. The Whigs controlled a 
majority in the House of Commons dieting William 
Ill’s reign ; then the Tories replaced them for the 
most part until 1714. After that ihe Whigs were the 
masters up to 1761. Towards the end oi the 18\h 
century the Tories again became powerful and kept 
their strength upto 1832, 

3. Parties since the Reform Act of 7832. 
The 19th century : Tories and Whigs changed their 
designations. Conservatives and Liberals replaced 
them. 
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It was in the middle of the l9th century that 
English party lines became well defined and ^onsoli' 
dated. 

The Conservatives supported the Crown, the 
House of Lords, the Established Church, the Land- 
owners, the industrial employers and British Imperial, 
ism. The upper social strata of the kingdom gave 
them the real strength. • 

The liberals had the supporters in the middle 
class. They wanted changes in Government and in 
industry where they liked free, trade free competition 
and I lissez-faire. They also cried for universal 
suffrage. 

Under Disrceli (the son of a middle class Jew) 
and Gladstone (the son of a Knight, a Conservative), 
the Conservatives and Liberals grew strong in two party 
systems respectively. They would not care for their 
principles but would care more for the two great camps 
ranged against each other. 

The Split of 1886. A considerable breakdown 
and re-shuffiing took place in 1886 on the Irish 
question. There grew up a group of Irish members 
calling themselves Nationalists and demanding ‘’Homh 
Rule' for Ireland. ‘ 

In Gladstone’s ministry of 1886, a Home Rule 
Bill was introduced and this brought a split in the 
Liberal party itself. Those who were against thp Bill 
joined hands with the Conservatives and the new com* 
bination was called the Unionist Party. The term 
Liberal Unionist was also used for many years. 

The Unionists were in power from 1886 to 1892, 
the Liberals from 1892 to 1895 ; the Conservatives 
from 1895 to 1905, the Liberals once more after 1905. 

4 The*20th century, (a) Rise of the Labour 
Party. In 1 892, the British Trade Union Congress 
tried for more Labour candidates in Parliament. In 
1900, with its efforts a federation of trade unions, 
co-operative societies, socialist organizations and other 
bodies cO'Operatec^ and all brought forth the labour 
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Representation Committee which became a few ye^^ 
lattciT the Parliamentary Labour Party. In 1906 they 
could get 29 seats but they were as yet a weak party 
organization and did not rank as a third party. 

In the Coalition Cabinet of the War, the Labour 
Party was given one member. Later on, Labour 
withdrew its participation and joined with the Liberals 
to strengthen the opposition- The Conservatives 
(called Unionists) held the field. 

In 1922 these Unionists even left Lloyd George 
and got more seats by putting their programme of old- 
fashioned Conservatism. But the Labour also got double 
the seats, and later on in the election of 1923 became 
the second largest party in the House of Commons and 
could get through a vote of non- confidence against the 
Baldwin Ministry. Ramsay Macdonald became the 
Prime Minister with the help of the Liberals. 

(h) In 1924, however, the Liberals again preci- 
pitated a crisis by withdrawing their support to the 
Macdonald Ministry, but they received a set-back in 
the election of 1924 that followed. The Labour Party 
also lost ground and the Conservatives carried more 

^seats than the two other parties put together. Then 
followed the Baldwin Ministry. It advised a disso- 
lution of Parliament in 1929, and the election foDswed 
at once. 

(c) In the election of 1929, the Conservatives lost 
heaviiy but remaiued the largest single grou];^ in the 
H ouse; the Labour Party was second and the Liberals 
held the balance of power. The Laboiy: Ministry was 
the result and it hanged on till the National Govern- 
ment of all parties was formed. 

(B) The Political Parties as they stand to-day. 

(i) The Liberals, (a) * It is traditionally a Liber- 

party of reform, of free trade, laissez-faire^ and indi- 
vidualism.’ But at the same time it is swinging over 

to a policy of Government control. Liberalism to-day 
wants {*) improvement in the management of present 
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State-operated undertakings e. g. Railway Trans- 
port, (2; the taking over by public authority bf ini- 
portant enterprises not well run by private ownership, 
(3) nationalization ot coal deposits and royalties and 
the amalgamation of mining operations for greater effi. 
ciency ; and (4) adoption of a nation-wide integrated 
policy fur industry as a whole along with a policy to 
lessen unemployment through national development, 
of public works, to have large use of national savings 
in home development to have improvement in indus- 
trial relations, to have national minimum wage, to 
have thorough publicity of accounts in all big business 
and to have checking of the e;c.ploitaiive power of 
monopoly over consumers. They abso want an Econo- 
mic General Staff and a National Council of industry, 

(6) They take the existing system of national taxa- 
tion as well as conceived and would like *to tax inheri- 
tance more heavily. They desire that the State should 
remove possessiou of specified types of land and give 
that to cultivating tenants for the advantage of the 
community as a whole. 

(c) They do not admit the thesis of a dying party 
and are bent upon going their own way. 

They have tried to* stand in the middle of the 
road. “The Liberal following is now rather a residuary 
collection of elements which cannot find a comfortable 
home in either of the two extremes, much of us present 
strength coming from the traditionary allegiance once 
given to freedom and harmony as applied to the 
Church, foreign affairs, tariffs, and the franchise. There 
is still a powerful attraction in Lloyd George as a 
fighting figure, and as an advocate of the interests of 
the Law.’’ His new Deal brougnt him again in the 
limelight for^sometime. 

(2) The Labour Party. Their programme is tinged 
with Socialism. They w'ant to ‘’abolish the capitalist 
system, and want to secure for every producer his 
(or her) share in the fruits of industry and most equit- 
able distribution of the national wealth.’* It likes a 
democratic control of all economic activities and for 
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that it likes nationalization (government ownership and 
operation) of railroads, mines and power plants and 
other public utilities. 

In fact they want the Socialist State, having 
group control for individualist exploitation. They want 
re-adjustment of taxes (especially inheritance and 
income taxes) so that the rich may be taxed more. 

' It also likes the abolition of the House of Lords, 
and the reduction of the House of Commons to half 
its present size. They want a ‘’social Parliament' for 
a fixed term and not subject to dissolution. 

There are two wings of the Labour Party, one 
moderate and the other radical. The former is led by 
Ramsay Macdonald, This party is drawing closer to 
Conservatism. It is a party of reform and not of recon- 
struction, leaving the radicals to have wholesale 
changes according to the Webb Plan (monarchy : no 
House of Lords ; Commons for a fixed term ; Social 
and political parliaments etc.b 

Still it has a wide appeal and has a constructive 
programme and a spirit of idealism. 

The party draws its strength from the lower 
social and economic strata ; but its leadership and its 

intellectual strength comes rrihinly from higher up. 

* # 

(3) The Conservative Party, ‘ Its appeal is to The Conser- 
the vested interests, the industrial corporations, the vativeParty 
big income-tax payers, the small manufactures, trades- 
men, ‘•shopkeepers.’ 

They draw from all elements in the British electo- 
rate, but ite main strength lies in the upper ranks of 
the social and economic scale. 

They advocate national and imperial unity. 

They have a faith in the superiority of their own politi- 
cal institutions and traditions. They believe in the 
mission of their race to carry out the civilization of 
other people. The social institutions favoured 
by them are Crown and Church, a powerful 
governing class and the freedom of private property 
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from state interference. They favour the interests of 
the Established Church. 

They do not want free trade and regard protection 
as the only way of reviving industiial prosperity. 

They want to go cautiously in the matter 
of social legislation, such as old age pensions, 
health insurance and unemployment insurance. They 
do not like extensive nationalization prospects. They, 
would like the continuance of industry on an in- 
dividualist basis. 

They would keep the tax system substantially as 
it is with occasional readjustment. 

Its programme of national recovery looked, rather, 
to the rehabilitation of industry and trade, leaving the 
land situation in pretty much the same form which the 
19 th century gave it, 

.p, . (C) Their organisation. 

rheir or- 

gaaisation (t) In Parliament.— It consists of three agencies 

in parlia- or groups: the group of party members in Parliament, 

' known as the Parliamentary Party; the leaders with- 

in the group and the whips. 

The Parliamentary Party chooses the leader 
who, if the party is irt power, becomes the Prime 
Minister or th*e leader of opposition when the party is 
not in power. The group as a whole is free to 
determine its course of policy and action without 
carisg for the outside members This is Mainly 
true of the Liberal and Conservative parties. But 
the L.abour IJ^rty has to keep in touch with the National 
Party executive. 

^ {ii) Outside Parliament. The two great organiza- 
Outside, of tions of the Liberals and the Conservatives are \a) the 
Parliament. National Liberal Federation and {b) T'he National 
Conservative Union, 

Each party has its central office in London, and 
these headquarters keep in close touch with the local 
associations of the constituencies. In each polling 
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district of parliamentary constituency, there is an organi- 
sation of the active adherents o^ a party. This body 
elects fepresentatives to a party council of a whole 
constituency, and from this constituency council, 
representatives are sent to the county or borough 
council. Finally, this last council elects representa- 
tives to the central body at London; the party leader 
in the central office who usually holds office in Farlia- 
ment or the Cabinet dictates the policy of the party by 
‘open letters or addresses and formulates its platform. 
On the approach of an election, they raise funds for 
election expenses, provide speakers to the constituen- 
cies where necessary, recommend names where suitable 
local candidates are wanting, and distribute campaign 
literature.’ 

For the Labour Party, the supreme governing 
authority is the conference selected by the National 
Kxecutive. On it are represented ail affiliated bodies. 

The National Executive has the central office in 
London and from this office it directs the party acti- 
vities, recommends candidates, provides speakers, 
apportions funds, distributes campaign literature, helps 
to support the party newspapers and does ^^o many 
otjsier things. 

In the constituencies (wirti a few, exceptions), 
there is a Labour association representing the producers 
‘by hand or brain.’ These associations select the Labour 
candidate in each constituency and form a Labour 
ConfereRce or congress of delegates, with the help of 
the Trade Unions. The Labour Conference chalks out 
the party programme and is the ultimate authority. 

Many outside the organizations help the various 
partiej-; the Primrose League help the Conservative* 
Party; there is a Women’s National Liberal F'ederation 
for the Liberal’s help; the Fabian Society anti the inde- 
pendent Labour Party assist the Labour. There are 
hundreds others which become active at the time of 
election. These are called auxiliary organizations. 
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(D) Law controls the practices of the parties. 

The Corrupt Illegal Practies Act of 1883 penalises 
the corrupt practices of the parties. Corrupt 
practices include (a) Bribery, (b) Treating (providing) 
entertainments, (c) Undue Influence, (d) Persona- 
tion and (e) Unauthorized expenditure. 


Prime 
Minister 
and the 
opposition 
leader. 


The expenses of the candidates were limited by 
the Act of 1853 and now, after the passage of the 
Keform Act of 1918 and* 1928, stand at 5 d. per 
elector in a county constituency. 

(E) The leader of the opposition is an important 
figure in the Commons. He voices the views of those 
who do not see eye to eye with ,-the majority and his 
criticism Weighs with the Government. He is con- 
sulted by the Prime Minister when national and 
imperial iss.^v.w require a united front. 

The Prime Minister knovvs that one day he may 
have to exchange his place with the leader of the 
oppO'ition who is a strong rival in and out of the 
Commons becaus« the opposition maintains an 
identity. 

He can not disregard the opposition leader even 
if the Cabinet is in absolute majority z. c., if there is 
absolute majority of party. But if it is based on coali- 
tioh, then the opposition leader is usually consulted. 


But the growth of the party system in England 
sho^^ 4 S that the Go^'ernment depends upon majority 
party and the opposition cannot compel it to *an in- 
voluntary course. It may give concessions to the 
opposition as*a matter of policy or grace. It can, 
however, if it so chooses, disregard the opposition. 

“The British system is, in fac^ perfected party 
Government. Party is an integral part of the fabric 
of the English Government.” 

Q. 42. What is the function of the Civil 
Service in the modern state? Describe its general 
nature and Us development in Great Britain? 
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Ans. The function of the Civil Service in the 
modern state is to improve and carry on the real 
Government. Its numbers are a measure of the activi- 
tier of the state and an indication of its nature. Real 
Government, the actual and immediate application of 
political power to cases varying irom one person to 
the whole population, is carried on by the Civil Service 
and not by the people, Parliament or Cabinet. That 
^is why Weber says : — 

“In the modern state, the real government effectu- 
ates itself neither in Parliamentary debates nor in royal 
proclamations, but in the exercise of administration in 
daily life, necessarily and unavoidably in the hands of 
the Civil Service. 

“Like all other political institutions, the Civil 
Service is also the product of the spiritual and mechani- 
cal facts of Western Civilization. From Government, 
Parliament, Cabinet, they come to the mechanism of 
the Civil Service to have the whole machinery of the 
state ^oing. It w'as a political rationalism, so to say. 
Conti ibutory, in the second place, to this growth of the 
modern apparatus (jt ad ninistration, was the realiza- 
tion of the social advantage of division of lai)our. The 
modern state, thus employs a large number of 
people who make the service of the State a life-long 
professional matter.” ’ * 

The Ministers are not chosen for their expert know- 
ledge ^'r profes-ional excellence. Responsibility,, not 
pxfieriness is thtrir critoiion. Under the responsible 
Mini'^ters come thousands of officials and these make 
up the Briti^h Civil Service and they giv^ them their 
expert knowledge with which the Ministers run the 
Government. In the w'ords of Ramsay Muir, “ Th'e 
power of the bureaucracy^ the permanent Ctvtl 
Service, is to be found not only in adminiitration, but 
also in legislation and finance ; it not only administers 
the law, it largely shapes them; it not only spends the 
proceeds of taxation, it largely decides how much is to 
be raised and how it is to be raised,” 
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These Civil Service officials are not politicians; 
they do not sit in Parliament, and are choosen for 
their administrative capacity alone. “Numbering 
nearly three hundred thousand, and ranging from high 
administrative officers down to typists and clerks,— these 
men and women collect the revenue, keep the accounts, 
compile the reports, enforce the laws, maintain the 
public institutions, and translate policy into action 
throughout the realm. Together they make up the, 
Civil Service." 

They are a far more potent and vital element in 
the system of Go\’ernment. The real Government is 
run by ike Ch>l Service. 


The nature 
of the civil 
service. 
Features 
summed up 
Finer. 
Urgency of 
State 
Services. 


(B) The Nature of Civil Service activity. 

The following features reveal the true nature of 
the Civil Service. I'iner sums up : — 

1. The Urgency of State Services. The State 
requires many w'orks to be urgently done and hence 
the special empliasis upon continuity in the Public 
Service. 


Monopoly 
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2. Monopoly price. The services are 

completely, or almost completely, monopolies, and 
charge the consumer a price, or a direct quicT 
pro quo for value received. The Pul lie Service 
opetates, fundamentally, to make universal pro- 
vision of a neces'-ary i^.ervice to all who need it. 

3. Equality of Treatment. — by^ side 

rendering services without much compensation, 
the treatment meted out to every one is the same. 

4 Large-scale Organization.- C'\k\\ Service 
activity is usually of avast wholesale quality, both 
in* terms of the members with whom it deals and 
the extent of the area over which it rules, 

5. Pul^ic Accountability. — Cnil seivants are 
public servants. They may be called upon to an- 
swer for any of the thousands of actions undertaken 
every day. 
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6. Limited Enterprise. — The Civil Servant’s 
enterprise is not free ; he does not possess all the 
oppor^nities of initiative, or the incentive thereto. 

7. Establishment * — The Civil Service is a 
carefully-graded hierarchy, a kind of establishment 
with number of posts, duties and salaries to match. 

8. Direct governors. — They are called 'direct 
governors’ since they are concerned with the direct 
execution of Government in relation to the citizens. 
(This is a ‘contemptuous term used by the 
people.) 

9. Not Ruthless, — The services do not act 
primarily to make a profit. Ruthlessness is banished 
because it is believed that the State ought to be a 
‘model’ employer, and turther, the established 
nature of the services tend to exclude personal 
competition. 

10. Anonymity and Impartiality. The civil 
servants to do their work w’ithout caring for public 
blame or praise and act with impartiality. 

11. Aloofness from Politics^ — They do not 

take any active part in the politics of the country. 

* 12. They are appointed on the result of an 
open competitive examination and get. promotion pn 
the basis of merit. 

13. Once appoiniedt they continue in office 
Permaf^ntly. , 

(c) The development of the Civil Service in 
England » 

1. Origin. It is the outcome of Indian experi- 
e/7ce. — The East India Company used to employ a 
h'rge number of British young men Good salary and 
the lure of “shaking the pagoda tree" ha’d attiarted 
many. Through the influence of the stock-holders 
and of the Company’s higher officers, the incompetent 
began to be demoralized. 
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2. Haiteyhury Exf>eriment . — To improve upon 
the situation, a training school was opened at Hailey- 
bury and it became the only door to appointenents, 
Though this School, the best young intellects began 
to proceed to India to serve the Company. The 
School soon had a much higher standaid than those of 
Oxford or Cambridge. 

3. The change of 1853 > — When the expansion 
of territories in India began to take place, post's, 
multiplied and the British public clamoured fora fair 
competition for the various services. Therefore, in 
1853, Parliament abolished the Company s right to 
make these appointments and provided that an open 
competitive examination should be held. Macaulay 
was largely responsible for this. 

The Civil Service examinations were inaugurated 
in 1855. 

This system penetrated into England too. Be- 
fore this, all appointments in England were made on 
the choice of the Ministers concerned. The spoils 
of viclorv^ were distributed among the personal and 
political friends of the Ministers. The competence 
or fitness of the candidates was not considered at all. 

Protests from the public began to rain upo3 
Parliament. € 

•5 The First British Civil Service Act^ 1855 . — 
In I 855, a Civil Service Commission was appointed 
to enquire into the matter and suggest remedies. It 
repoAed in favour of open competitive examfiiation 
in the Home Services in England. 

6. The^uperannuafion Act of 1859. It pro- 
vided that thereafter no person, with certain exceptions, 
should be entitled to a retirement pension unless he 
should have been admitted to the Civil Service with 
a certificate fi'om the Commissioners. 

7. In H70 an order in council made open 
competitive examinations obligatory practically 
through out the service, 
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“ From 1870 onwards it was a matter merely of 
stLidyinf? and experimenling with modes of bringing 
the syStem up to the desired efficiency and keeping it 
abreast of times.” 

8. Searching enquiries in this system were made 

by successive Commissions, notably in 1875, in 1884- 
90, 1910-14, and in 1 91 8, and a large number of orders- 
in-council w^ere issued : Ore of 1910 repealing 

previous orders and consolidating those remaining, and 
another of 1920 largely superceding the measure of 
ten years before. 

9. The Position To-day. Today all the Civil 
Service officials are choosen under Civil Service 
rules *• e., on the basis of open competitive examin- 
ations. 

To this* rule the fallowing are exceptions -. — 
O’) where a direct appointment is made by the Crown, 
Ui) where situations are filled by nomination (i/t) where 
professional or special qualifications are required, (jv) in 
the case of menial staff, e. g , peons, manual workers, 
etc, (u) officials like permanent under-secretaries, the 
assistant secretaries, the chief of bereaus or branches 
Snd the principal clerks. 

Gradation in the Service- — Permanent Unijer- 
Secrelary is at the head with one or more assistant 
unrler-secretaries and chief of branches. 

Tften come (t) the principal clerks, (ii) the firsi» class 
clerks, (in) the clerks of the second division, (tv) 
the Assistant clerks, (v) the Boy clerks, 

The first are appointed by fiomination., the 
second from the first class clerkships, and the i&st 
on the result of open competitive examination under 
different quahlications and coiiditiuusi» Promotion 
takes place on the basis of seniority, service records, 
and the appraisal of general ability by the departmental 
heads for the higher grades- 


Enquiry 

through 

commis- 

sioners. 


The posi- 
tion to-day 


Grada.tion. 


Appoint- 
ments and. 
promotion 



172 


POLITICAL SCIENCE 


Examina- 

tions. 


The Exafninations . — These are very stiff : the 
standard is high and the competition for the ^jigher 
posts is very keen. 

For the lower grades, the examinaticti is like that 
of the Secondary School Examination. Only persons 
between 22 and 24 years of age are eligible for higher 
examinations. 


Pensions 

etc. 


Orpraniza- 

tion. 


Retirement^ Pewstons. -—Retirement and retire - a 
ment allowances, or pensions are regulated broadly 
by act of Parliament, but in all details by the 
Treasury, and the system is administered by Treasury 
Commissioners. The normal retirement age is 60 (or 
before, due to physical or mental unfitness). 

Organization . — The spirit of organization has 
spread to all ranks. Now-a days we find the following 
associations : — 

(i) The Civil Service Confederation, with 60,000 
members ; {ti) the Union of Postal Servants with 
90,000, (in) the Icstilulicn of Professional Civil 
Servants 13,000. 


The first two comprise the principal organizations 
of middle and lower grade employees. The right of* 

civil servants to form associations is fully recognised. 

«. * 

There are Whitley Councils in the Civil 
Service^ svch as(i) Departmental Councils, varying from 
depart/nent to department and (it) a National C^mncii 
of 54 members, half appointed by the Civil Service 

associations grouped in certain ways. 

« 

The business of the councils is to consider matters 
relating to recruitment, tours, promotion, tenure, 
discipline, and remuneration, to devise ways of better 
utilizing the tiaining and experience of the staff ; to 
encourage the further education of staff members ; and 
to propose remedial legislation. Many decisions can be 
put into practice by simple council agreement or by the 
permission of the departmental bead, by the Treasury 
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or even by Parliament. Official side enjoys the greater 
power.” 

Defects and Merits. 

Defects are red-tapism, evils of patronage and 
examination system. 

Merits are \ it) It secures the best stuff in the 
country, (it) Men enter the service early and by dint 
?)f labour and ability rise in the official ladder, (iii) 
The employees ate not condemned to one kind of 
work all through their life (iv) There is excellent 
moral which the service displays and the interest in 
and sense of responsibility for its own improvement. 

(v) It is not thought by Englishmen as constituting a 
bureaucracy. They are simply ingredients in a politi- 
cal system in which “ the calm assurance was long ago 
planted that the citizen is the master of the Executive”. 

(vi) Its perm*anence is its greatest feature, (vit) Eng- 
lish system is for general intellectual attainments while 
the American accepts special qualifications. 

Q. 43. Discuss the present British system 
of colonial administration, in what respects do 
Crown colonies differ from responsible colonies? 

• (P. U, 7934). 

Ans. For the administration of Colonial Empjre, 
the British Cabinet has three Ministers. 

(l) The Secretary of State for Colonies. 

liis office, known the Colonial Office, manages 
the business of the dependant Empire and deals with 
it in various departments divided geograj^hically. They 
are ; — 

(a) The West Indian Department. 

(b) The Far Eastern Department, dealing with 
Honk-Kong, Wei-Hai-Wei, the Straitr, Settlements, 
the Malaya States, and business connected with 
Sarawak and North Borneo. 

(c) The Ceylon and Mauritius Department — St. 
Helena and other small Pacific Islands* 


Its defects 
and merits. 
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((f) The Gold Coast and the Mediterranean 
Department. 

(e) The Nigeria Department. 

(/) The East Africa Department. 

(g) The Tanganyika and Somaliland Department. 

{h) The Middle East Department, dealing with 
the business of Palestine. Iraq, Aden and areas 
under British influence. The affairs of each party of 
the dependant Empire are thus dealt by experts, and 
above all is the General Department \\hich is concerned 
with the management of the colonial service and with 
all questions of general bearing. 

( 2 ). The Secretary of State for India through 
his India Office. 

The Secretary of State for India has a Parlia- 
mentary Under-Secretary, a Permanent Under-Secre- 
tary, assistant secretaries, and oihersto help him. He has 
also a council to advise him. 'i'he Indian Ollice, .'■ince 
the Reforms, is not much concerned with the details of 
Government in India, ll now m linly deals with tl\e 
broad questions of polic^y. The Secretaiy of State tor 
In^ia, however, is still responsible for the good Govern- 
ment of India. It IS on him that the resi^onsibility of 
justifying the policy adopted fails. 

*(3) The Secretary of State for Don^nions 
through his Dominion Office. 

The Dominion Ofldce deals with business connected 
with the Imperial Conference and Overseas Settlement 
a*nd with Canada, Australia, South Africa, New Zea- 
land, the Irish Free State, Newfoundland, Southern 
Rhodesia, Basutoland and other South African terri- 
tories outside the Union, and Nawrun Island in the 
Pacihc over which a mandate from the League of 
Nations is held jointly by the British Government, 
Australia and New Zealand. 
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Responsible Colonies. 

llie position of responsible colonies i.e. the colonies 
in which self government has been attained (the domi- 
nion of Canada, the Australian Commonw eaUh, New 
Zealand, Union of South Africa and Newfoundland) 
was thus cietined at the imperial Conference of 1926 : 
‘‘They are auionomous Committees within the British 
•itmpire, equal in status, in no way subordinate to one 
another in anv aspect of their domestic or external 
affairs, though united by a common allegiance to the 
Crown, and freely associated as members of the 
13riti‘'h Commonwealth of Nations. The Common 
characteristics of liie constittitions of all the self govern- 
ing colonies is that they have a form of government in 
which executive is responsible to the popularly elected 
legislature. 

The Crown Colonies. 

The Crown Cc^loines are under the autocratic rule 
of the Colonial Oihcer in W'hitehali. "1 hey have no 
responsible government. They range in organization 
all the way from mere military administrations, such as 
have been establl^heci in bt. Helena and Gibraltar, 
ftirough those w'hich, like 'J'rinidad and the Strait 
Settlement ha\e f>oih a nonirtiattd Executive and a 
nominated Eegisialive Count il, and those like jarucfica 
whose nominated Executive is associated with a EegiS- 
ialue Council in part elected, to those like the Bahamas 
and JJeimuda, in which the couiici.s are altug\:lher 
elected, but which have no responsible Ministry. 

Q. 44. Give a brief history of the evolution 
of Local Self-Government in England. 

•• 

Ans. The history of Local Self-Government in 
England may be divided into /cur periods ^: — 

(l) First Period : This is the Anglo-Saxon age. - 

This Period was called the ^'‘Golden Age of Local 
Govcrtimcni." The King w-as not strong and the 
centralized government was absent. The whole 
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country had shires hundreds, townships, and boroughs 
with their elected or appointed local governments. 
These were based on democratic principles and were 
full of vitality 

fll) Second Period : The Norman and Angevin 
Period. 

This is a period of strong and centralized 
monarchy. 

In this period, shire became the county, ‘*Tbe 
hundreds” disappeared, townships became feudal 
manors. 

But feudalism was checked by the Kings, They 
increased the powers of the Sheriff and placed the 
county courts at his disposal for the peace of the 
local areas. 

There also sprang up parishes which became areas 
of civil government. 

Thus, under the central monarchy, the Local Self- 
Government advanced through the sherih and the 
parishes, 

(in) Third Period : From the 14th century to 

the 18th century. 

This w^s an aristocratic period, (a) In this 
period, the county, the borough and the parish were 
the principal areas of Local Government. These local 
authorities continued even under the strong autocracy of 
Tu3or and Stuart monarchies. 

ib) In this period, we find too. the decline of the 
sheriff. The Justices of Assize,” “ The Inquest of 
Sheriff in 1170,’* “The growth of manorial jurisdic- 
tion, ’’ “ The Magna Carta ” and “ The justices of the 
Peace ” — all were responsible for weakening the posi- 
tion of the Sheriff. 

(c) Also we find that the Tudors reorganized the 
Local Government through the parish (as their administ- 
rative unit! and the Justices of the Peace (as their 
man*of-all'Work). 
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These justices of the Peace were the judge. 
polirtB man, administrator, responsible for trial of 
criminals, for the maintenance of order, for social and 
economic legislation, for fixing the rate of wages for 
servants and labourers, for the apprentices, for fixing 
the prices of commodities etc., etc. They did the 
work admirably and the social order was gradually 
evolved out of confused conditions of the 15th, 1 6th 
* and 17th centuries. 


The Tudors also grappled with the problem of 
pauperism, vagrancy and unemployment through the 
parishes by me ms of a series of poor laws such as 
those of 1601, 1723, 1782 (Gilbert’s Act) etc., in the 
17th and the 18th centuries. 

(d) In this period, conditions weie effected by the 
Industrial Revolution of 1688. From 1688 to 1888 
the Country* Magistrates had it all their way in the 
local administration and the work was admirably done. 

(Ill) The Fourth Period : Since the 19th cen> 

tury. 

// is a period increasingly democratic in 
tendency. 

In this period we find the following changes in 
the Local Self-Government : — 
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{a) A Lord Lieutenant” had taken the place of 
the Sheriff in the county. 

• • 

(b) Local Government was sinking into a chaos. 
As Goschen says, “there was in this period a chaos of 
authorities, a chaos of jurisdiction, a cliaos of rates, a 
chaos of franchises, a chaos worst of all of areas.” 

• 

The reason was that many independent local 
authorities such as Counties, Municipal Boroughs, Im- 
provement Districts, Urban Sanitary Districts, Port 
Sanitary Districts, High Districts, etc. etc., had emer- 
ged. In 1883 there were about 27,069 independent 
local authorities. 


Chaos of 
local go- 
vernments. 
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(c) The were almost committed to an over* 

whelming burden of a poor rate for a system in Y^hich 
those who worked supported these who were idle. The 
Poor Laws were enforced through these parishes. 

{d) The Counties or Shires were controlled by the 
Justices of Peace appointed for life by the Crown, 
Combining the work of administering justice with that 
of maintaining Local Government. 

{(•) Boroughs were governed by corporations or 
municipalities. The administration was at once corrupt 
and inefficient. 

(/) To remove the above-said defects and to have 
the concentrali )ii of authorities and the readjustment 
and sitnplihcaiion of area.s, Parliament took to reforms 
for the Local Government in England, cautiously and 
step by step. The following are the important 
reforms acts: — * 

(1) The Act of 7833 reformed the boroughs of 
Scotland. 

(2) The Municipal Corporations Act (1835) was 
passed for the boroughs. It gave them a uniform style 
of organization and a scheme of local Goveinrnent 
which they have kept to this day. These corporations* 
were to be elected by ihe^ people and for the people. 
Thai governing' body was a council composed of town 
councillors chosen for three years by all the inhabi- 
tants who had paid poor rate during the three years 
preceding... The town councillors elected aldenne«i and 
the mayor for one year. The council worked through 
various committees such as the Statutory Watch 
Committee to deal with the Pol<ce, the i^ucaaon 

Committee, tbe Sanitary Committee, etc. ect. 

« 

{3) The Local Government Act of 7888 . — This 
divided ail fi'ngland into administrative counties, 
either entire counties, or divisional counties. 

In each administrative county was set up a Coun- 
cil like that of a corporate town; and it consisted of 
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councillors for three years and co-opted sddermen 
• chosen by the rate payers. 

The administrative functions of ‘Quarter Sessions’ 
were transferred to these councils. 

The control of education was entrusted to it by 
subsequent Acts of 1889 and 1902. 

(4) The Pcirish Council Act of 1894. Under 
this Act, every county is divided into districts, urban 
and rural, and every district into parishes. The 
district and rural parish had an elected council which 
was given all civil functions of the ‘vestries* or parishes, 
control of property, charities, foot-paths etc., and the 
power of providing the parishes with libraries, baths, 
light, etc. 

The District Council controlled the sanitary affairs 
and highways. 

The council for Rural Districts also acted as Poor 
Law Guardians for parishes. 

(5) The Local Government Act of 1929- It 

establishes the central control over local government in 
legi>lative, judicial, financial, and administrative 
matters. “The Act fessened the number of local 
authorities by abolishing the chief of the authorities 
administering a single service (Poor Law) and concen- 
trating functions in the county and county borough 
*counci]s; it also imposed financial provisions*which gave 
the central government a stronger hold upon expendi- 
ture.” Wade & Phillips. » 

Q. 45. Describe the chief organs of Local 
Self-Government and their functions? Hbw does 
the central Government exercise control over the 
Local Government ? ^ 

Ans. There are five chief organs of Local Self- 
Government. 

(1) County Government. 
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(2) The Rural District Government. 

(3) The Urban District Government. 

( 4 ) Parish Government. 

(5) Borough Government. 

1. The County. 

There are two kinds of counties *. (a) the Historic 
County and (6) the Administrative County. 

(rr) The Historic County . — There are fifty-two 
historic counties of England and Wales coming from 
Saxon Shires. In 1888 administrative counties were 
created but the historic counties were left unchanged. 
The historic counties are not for local administrat’on 
and are only famous for parliamentary elections be- 
cause they serve as county constituencies. These are 
also conspicuous for petty Justice, the Lord ^Lieute- 
nant (for records etc ,) the shenfi and for the justices 
of the Peace. The Sheriff is for conducting Parlia- 
mentary elections, receiving and attending judges on 
circuit, summoning juries and for executing the civil 
and criminal judgments. He is for one year with no 
salary. The ‘‘clerk of the peace” and the coroner help 
him in his work. 

(6) The Adfiiitiistratix'e County . — The Act of 
1888 cit.ated 63 of these counties in England and 
Wales (including the county of LDndoii) along uith a 
number of boroughs with the status of counties for 
administrative purposes and free from the jurisdiction/ 
of the administrative county. 


It has an electi^d county council consisting of a 
chairman, alderman and councillors sitting as one body. 
They are assisted by clerks, and other permanent 
officials appointed by the council. 


,te The councillors.# 

.imcillors. They are elected by the qualified voters of the 

county arid hold office for a term of three years. The 
county is divided into electoral districts, one council- 
lor being chosen by each district. 
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The number of councillors varies with the popu- 
lation of the County. The suffrage qualihcatioa is the 
same as for municipal elections. 

The Aldermen. 

They are one-sixth as many as the councillors in 
number, are elected by the councillors, either from 
their own number or from the qualihed voters outside, 
and hold office for six years, one-half of their number, 
however, rearing every three years, in rotation. 

The Chairman. 

This single-chambered council of Aldermen and 
councillors elects its own chairman to serve f )r one 
year, and p^ys him such compensation as it deems 
sufficient. He has the presidential but no independent 
executive powers and is authorized to act as a Justice 
of the Peace along with the rest of the ‘commission of 
the couaty’. 

The average number of councillors is 75. (Lanca- 
shire has a council of 140 members.) 

Powers of the County Council: 

(1) The council holds and administer'? all county 
property and may purchase or lease land or buildin^jS 
for county uses. 

(2) It has full control over the paupers, lunatic 
asylums, industrial schools, education and Reforma- 
tories. 


The AldJ 
men. 
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(3) County bridges and roads are under the 
council, 

(4) It administers statutes affecting the conta- 
gious diseases of animals, destructive insects, weights 
and measures, etc. 

(5) It appoints the County Treasurer, the County 
Coroner, the Public Surveyor, the County Analyst, and 
all other officers paid out of the cJunty rates. 

(6) The fees of the coroner are determined by the 
council and the division of the county into coroner’s 
districts afe controlled by it. 
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(7) Polling Districts and voting places are fixed 
by it, and the registration of vottrs are supervised by it* 

% 

(8' It sees to the registering of places of worship, 
of the rules of scientific societies, of charitable gifts, 
etc. 

(9) It grants licences to music and dancing 
halls, to houses meant for public performances of 
stage plays and for keeping of explosives. 

(10) It has extensive financial powers — deter- 
mines, assesses and levies the county, police and 
hundred rates. It can borrow money to pay ofi the 
debt or can incur any expenditure for public use. It 
has its own budget. 

(11) The Police Powers are exercised by a Joint 
Committee of Quarters Sessions and the County 
Council, 

(12) It manages old age pensions, child and 
maternity welfare work. 

For the use of all these powers, it meets four 
times a year and has Sub-Comraittees. '1 he County 
Council and the Siib-CommiUees lay down the general 
policy and the general principles. The details are 
worked out by the permanent gllicers chosen on merits 
. and non-p^ilitical basis, consisting of the county clerk, 
treasurer, surveyor, health officer and others. 

rural 2. The Rural District Government. 

(TlCt « 

;>rnment The rural district has a council of its own elected 

by the voters. Subject to the general control of the 
council this rural coifocil has control over water-supply, 
sanitation and public health. It has power to levy 
rates and appoints and controls a clerk, treasurer, 
surveyor, medical officer, sanitary inspectors and 
other permanent saktried officials. 

Thi^e ace 663 of these rural districts in Bngland 
and Wales, some with only a few hundred men, others 
more than 50,000. 
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3. The Urban District Government 

'Wiese districts are more thickly populated. Eighty 
percent of the people live in these and the boroughs. 
When the area is governed according to the Act of 
1824, it is an Urban District; if an area is granted a 
Municipal charter, it is a borough. 

If the County Council thinks that the area has 
Special needs such as water-supply and fire protection 
etc-, it erects that area into an Urban District. Un- 
like ihe Rural District it is given special powers over 
sanitation, housin:,^ licensing, and other matters. 

Its district council consists of councillors and a 
chairman (and no aldermen). The councillors are 
chosen by the municipal voter and tne chairman is 
elected by the councillors. 

4. Parish Government. 

It is the smallest unit of local government. If it 
has got a small population, say less than 3i>0 men, then 
all meet together to manage their atTriir.s. If the popu- 
lation i-i larger, they have a coutici c insisting of 3 to 
15 persons, elected for 3 years There is an elected 
e^iairman too. 'I'he council appoints the ‘managers" 
of public eleniMitary schools, the clerk, the treasurer 
and other officers. They meet twice a \e'dr. 
Property, sanitation, public libraries, recreation grounds 
and village greens are looked after by ibe council. 

5. Borough Government. 

A Municipal borough is governed* under the 
Municipal Corporations Act of 1835 and its various 
amendments are codified in an Act of 1882. If the 
inhabitants want a borough, they send a petition to the 
Privy Couned through the County Council and the 
Privy Council grants a charter and endorse it with 
superior powers. Thus boroughs are those Urban 
Districts which have been granted a Municipal 
charter, 
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There are more than 300 boroughs in England. 

Their Council. The borough government inachi- 
nery is worked by a single elective body called the 
Council. It consists of (t) Councillors, (ti) Aldermen, 
(m) and Mayor sitting as one body. 

(i) T^e Councillors are elected directly by the 
rate-payers for three years, one- third going out in 
lotation every year. The larger council Icrs are 
divided into wards and the councillors are chosen 
under the ward system. 

(ii) The Aldermen, — The Councillors choose 
aldermen, one third of their own number for six years, 
one half retiring every three years, by rotation. 
These aldermen, experienced as they become, are 
much useful to the council. 

f 

(nt) The Mayor. He is elected by the Council- 
lors and the Aldermen for one year. He receives no 
salary like others. 

He is merely the presiding officer of the council 
and the official representative of the borough or cere- 
monial uc^^caions. He cannot appoint or remove^ 
officers, ’wo... cl the departments or veto ordinances. 
HeJsoJi*' . person of wealth and of leisure. He 
may be ^ -cted a number of times. 

Powers of the Council. 

dt) It has legislative^ financial and administra- 
tive povners. 

{ii) It makes bye-laws or ordinances relating to 
Streets. Schools, Police, Health, Traffic control etc. 

{Hi) It controls the borough fund, public pro- 
perty, franchftes, fines, fees etc. 

Uv) It 1 evies borough rates for additional reve- 


nue. 
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(u) It draws up its own budget and makes all 

appropyaiions. It borrows money to meet its debts. 

(vi) It exercises control over all branches of 
strictly municipal administration through its clerk, 
treasurer, engineer, public analyst, chief constable, 
medical officer. 

Its Committees. 

• It does its administrative work through commit- 
tees elected by the council and presided over by 
chairmen selected by the committees themselves. 

There are Statutory Committees (compulsory by 
law), Finance Committee, a committee on education, 
a committee on old age pensions, a committee on 
maternity and child welfare. These may be more 
than 25. All matters which come up to the council 
are at first referred to some committee and then 
passed by the councillors. 

In the English municipalities, there is no spoils 
sv^-tem. Officials are appointed on merit and hold 
office permanently. 

B. Central Government control over the local 
, government. 

Full municipal corporations look partly (as • in 
sanitation matters) to the Local Governmeift 
Board as a central authority exercising powers of 
supervision and also partly to the Home Office, and 
partly t« the Board of Trade. Urban Districts have, 
however, a single central authority set ever them — 
the Local Government Board, , 

There is a uniform control by the Central 
Government over the local bodies. Thus there are sijj 
defyariment'i doing this business ; The Ministry of 
Health, the Home Office, the Board of Education, the 
Ministry of Transport, the Board of Trade and the Elec- 
tricity Commissioners doing inspection and inquiry. 
The Ministry of Health lcx>ks after the Poor Relief, 
Social Insurance*. Public Health, ‘auditing of 
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accounts and local b«Towi»g*. The Honne Office con- 
trols the local police and inspects factories* The 
Board of Education sees to the needs of the Local 
Schools. The Ministry of Transport .supervises tram- 
ways or street railways etc* Electric lighting falls 
to the lot of the Electricity Commissioners. 

The Government also adopts other methods to 
keep control such as : — a 

(t) It institutes regular enquiries, (tt) It is to be 
asked beforehand for certain permissions for certain 
things, (lii) It makes rules and regulations for the 
local bodies, (tc) It insists on a, certain standard of 
efficiency if it gives grants in-aid or other monetary 
assistance. 

Thus the central control is legislative (enacting 
laws as prescribing areas of units, granting charters 
etc.). 

Judicial (cases arising between public officials 
and corporations or private citizens are tried and de- 
cided in Courts belonging to the national judicial 
establishment), financial (grants are given out ot ihe 
national exchequer) and Admifiistrativc (every im- 
portant act of a local government authority is subjecf 
to the supervision, revie(v and positive control of the 
cefltral departments). 

The central departments advise, inspect, regulate^ 
give ^approval or withhold approval- They fiupply 
information, they hear complaints ; they lay down 
rules and regulations ; they audit accounts, they have 
ample contrtil over “municipal trading” (public 
ownership, tramways, electricity etc). 

' But in no case are these central departments 
expected to perform the duties of the local bodies 
directly. The central control is more of an adminis- 
trative character and is extremely flexible. The 
Local Goverameoi enjoys complete freedom in its 
own spheres. 
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Q. 46. Describe the QirverAmeifl of .London. 

Ans. Xbere are three Lmtdons for purposes of 
^ Government : — 

1 . The city of London. 

2. The county of London. 

3. The London Metropolitan Police District. 

The City of London Government. 

The city of London has a municipality within a 
icipality, government of its own though it covers 
a buiall part ot London and has an area of about 
square mile with a population of only 13,7000. 

It is governed by a Mayor and three “Courts*’ or 
icils :~{0 a Court of Alderman elected for life by 
..^emen and liverymen of the 26 wards, (iL 
rt oi Common hall" which is a primary assembly 
lelreeinen, liverymen, and ruunicipal officers with 
?sof an elective nature only and (/u) the Court 
(jiiuiwn Council^ consisting of the Lord Mayor, 
ildermen and 2U6 councillors. It is the real 
)riaut authority working through several com* 
ees. 

•4 

The Lord Mayor, The Lord Mayor is the 
jrmost amongst the aldermen having prestige and 
moniai splendor about him. But be has no inde* 
kut powtjfs. 

He is chosen by the Court of Common Hall and 
e president of the three councils and is the repre- 
itive of the city on ceremonial occasions. He 
ves a salary of £10,000 a year. His official 
ence is the Mansion House. If he is to give a 
ly banquet or a gorgeous pageant, be does so at 
>wn expense. He receives knighthood if he has 
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The city is well governed, its tax rate is low. 
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2. The County of London. 

The Act cf 1888 combined all small v^arishes ii 
the administrative county of London. It covers 
area of 117 square miles. 

Its Government. It has 124 elective councillq 
and 20 aldermen and has an elective chairman. T 
councillors are elected for three years and the ald( 
men for six years. Both of these choose the ch^rm 

Its chairman is quite overshadowed by the maj 
of the city on ceremonial occasions. 

Powers. It has powers similar to those of Com 
Councils. 

It is the chief authority for main sewers 3 
sewage disposal, fire protection tunnels and ferri 
and bridges and for street improvements. For hea 
regulati'^ns it has to take the permi.ssion of the Mu 
try of Health. Housing schemes, the upkeep of pa 
and places of recreation, public education, when 
elementary, secondary and or technical, street railwa 
theatres, buildings laws. lodging inspections, : 
relief institutions — all are looked after by council of 1 
county. * 

Its revenue — It has three chief sources of revel 
(t), grants-in-aid made by the national governme 
{it) income from tolls, rents, fees and other paymeJ 
and iiit) local rates or taxes. It can borrow moi 
with the permission of Parliament. 

It^ias no mayor. The chairman is not an exe 
tive officer. He only presides. The County Coui 
has real powers which it exercises through 18 comt 
tees and permanent officials. 

(B) T4ie Boroughs. 

The Administrative County of London is a fed 
tioQ of boroughs, unequal in size. 
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The county is divided in<^o 28 boroughs. Each 
ouRh has ^ local government consisting of elected 
ikrmen (by the council), elective councillors and 
layor (elected by the council). The system of elec- 
1 is the same as prevailing in other boroughs. 

The borough councillors have Powers over 
ds, sanitation, public health, libraries, local burial 
iin^s, electric plants, public baths, warehouses, 
kmen’s dwellings, street-building, paving, lighting, 
ining machinery, local cemeteries, etc. In fact 
^ have less powers than those of other 
es. 

The system works fairly well. Although the 
Sion of responsibility between the county and 
oii^h councils and the absence of a sufficiently 
:eci population and other handicaps produce difficul- 
yet the work is done admirably well. 

The Metropolitan Police District. 

The city of London has its own police. But 
'ounding the city is the Metropolitan police district 
eting an area of 700 square miles This police 
rict includes the whole of the county of London and 
ts oT several other counties. There is a Commis- 
er of Police at its head and* a police force 
20,00 0 strong of all ranks. 

The financial administration is in the hands of ^ 
leiver apq^ointed by the Crown who manages all 
ce btaiioDS, contracts, supplies and other matters. 
ierv\ise the Police Commissioner is the chief 
lent y for law and order. * 

Thus the City of London, the County of London 
J the metropolitan boroughs) and the Metropolitan 
ce District govern London. 
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I Q. 47. Summarise briefly the main facts 
t the British Constitution. 


t Ans. It was De Tocqueville who said, ‘ the 
sh Constitution does not exist*. It is true that Great 
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Britain has no written constitution as can not 
changed by ordinary procedure. The t^onstitntioi 
Great Britain is made up of judicial decisii 
common law, statutes passed by the British Pai 
ment. Great Charters and established usages 
customs. Any change in the interpretation of 1; 
by the courts or change in usage or a new act by 
Parliament may change the constitutional pra^.tic 
Great Britain- There is no separate Constitt 
Assembly; the Parliament is all Supreme. No 
tinction exists between ordinary law and constitutK 
law in England. “Strictly speaking, it is 
possible to act unconstitutionally in Great Britain 
is only possible to act illegally. The word ‘unconsi 
tional* in this country is a term of political abi 
and implies that the political opponents of the wr 
or speaker are acting or are about* to act in a man 
which he considers at variance with the tradii 
al usages of British politics. These traditional usi 
are deeply founded in British political practice 
much so in fact that some of the most importanl 
British political institutions, such as the position of 
Prime Minister, have no legal basis whatsoever, 
proposal that the Prime Minister should be af^poii 
by the Trades Union Congress, or the Federation 
British Industries, or the National Tempera] 
League, would not be in the least unconstitutional! 
would merely be shocking.” 

The House of Commons. 

.. Parliament of Great Britain consists of 

House of Ccmmons and House of Lords. The Ho 
of Commons is elected for five years though the K 
may agree to dissolve it sooner on the advice of I 
Prime Minister. Every adult is allowed the right 
vote.* There is universal suffrage. Bankrupts, clef 
men, peers and persons holding certain appoiotme 
are debarred from voting. Since the passing of 
Parliament Act of 1911, the House of Commons 
come to have final voice in matters of legislation, 
the case of non money bills, the House of X^ords I 



THE BRitlSH CONStn^UTION 


1^1 


sesses only a suspensory veto. A bill mwst be read 
three tiJjpes in Jhe House before being oassed on to the 
House of Lords. Ministers inust resign if they have 
ceased to command the confidence of the House. The 
House elects its own Speaker. 

Xb« Hou8€ of Lords. 

Under the Parliament Act of 1911, a money bill 
^en if rejected by the House of Lords becomes law 
after the expiry of one month. An ordinary bill 
goes straight to the King for signature if passed by 
the Commons in three successive sessions (provided two 
years have elapsed in the process) even if it is rejected 
by the House of Lords each tioie. The House of 
Lords ii3C ude all the peers of England and Wales, with 
a few elective peers from Ireland and Scotland. 
Besides this, it includes the two Archbishops of 
''anterbury and York, twenty-four other bishops and 
Lav^ Lords. The King can create any number of 
peers and thus increase the size of the House. It is 
dominated by the Conservative Party and hence has 
always a conservative outlook. 

The Crown. 

• Inspite of innumerable legal pow’ers of the Crown, 
the real powers are few and thetie are even exercised 
on the advice of the Prime Minister. P'or instanct?, 
though the Crown can veto any act, in practice, the 
power has never been used since a long time. The 
Crown is also a golden link between Great Britain tfnd 
the self governing Dominions The Dominions of 
Canada and Australia, New' Zealand, th^ Union of 
South Africa owe their allegiance not to the British 
Parliameiit but to the British Crown. The Crown is 
the emblem of empire unity. 

The Cabinet. 

Great Britain has a parliamentary executive. It 
remains in office only as long as it can command the 
conhdence of the House of Commons. The King 
calls upon the leader of the majority party in the 
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House of Commons to form a government and he 
chooses his own colleagues. The cabinet ie jointly 
responsible to the Parliament. It is the entire cabinets 
which has to resign for the faults of any of its" 
members. The members, except in a coalition govern- 
ment, belong to the same party. It is a united 
team. 

The Judiciary , — Cole divides British Justice into 
two parts— High Justice and Low Justice. High 
Justice includes the High Court in its various 
divisions, the Courts of Appeal and the House 
of Lords as a final Appeal Court. Thev not only 
enforce the law but also interpret it. Low Justice 
includes the county courts and the courts of the 
magistrates, paid and unpaid. Paid judges preside 
over the county courts. Benches of honorary Justices 
of Peace dispense local justice. • 

Local Gocerfime/it. -Members of the local bodies 
are elected on a very wide franchise. These wield 
considerable power and the Central Government 
possesses no general right of interference in their 
actions The three important parties in Great Britain 
are : The Conservative, the Liberal and the Labour. 
The Liberal Party is lodng its bold on the people. Ae 
British Civil Service, which is recruited by competition, 
is perhaps the best in the world. Civil Servants have 
a permanent tenure of office. 
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1. Write a brief note oo the orijgin and 
development of |he Constitution of the United 
States 1>f America. 

Ans. The States that came to be knowa Early Colo- 
as the United States of America, thirteeu in number, nia) period, 
were separate British Colonies before the War of 
Independence. Some of these Colonies were founded 
under charter by the Crown (Massachusetts, for 
example) ; some were governed by companies located 
in England under royal grant (Virginia, for in- 
stance) and a few were proprietary colonies (Mary- 
land, Pennsylvania and Delaware) which were owned 
by individual proprietors by royal grant. Though 
each colony had distinct history and antecedents, 
yet they developed along parallel lines. The govern- 
ment in each colony was carried on by a governor 
appointed by the crown assisted by local assemblies 
n the work of*legislation. 

By the close of the seventeenth century and 
ihe beginning of the eighteenth century, the system 
of government in these colonies had taken a form 
which could easily be recognised as federal in nature. 

Federalism implies division of power between different 
authorities in a manner that both the authorities 
are simultaneously brought >nto direct contact with 
the citizens, though each has its own sepa^^^te 
sphere. The Imperial Government had charge of 
foreign affairs, the navy and army, war and peace, 
the collection of custom dues, the managemezst of 
unsettled lands, and the relations with the Indian 
tribes on the frontier. The electe4^ Legislative 
Assembly did not interfere in these matters. Each 
colony managed its own internal affairs — local trade, 
police, raising of taxes for local purposes — accord- 
ing to the provisions of the charter granted 
to it by the Crown, The system was no doubt 
complex but it was flexible. The colonists acquired 
valuable experience in self-government during this 
period. 
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"Duijing tbe period down to 1 7684 the external 
menace of the powei* of France and Spain, with whom 
the colonists might at any moment 6nd themselves 
at war, ’ kept them from any sustained protest 
against the exercise of the Imperial power. 
There were constant petty disputes especially about 
constitutional rights in the West Indies, but there 
was a general acquiescence in the system as it 
had grown up. The Imperial government had sucS’ 
engrossing problems to handle in copying with re- 
bellion and maintaining English interests in Europe, 
that no attempt could be made to systematize 
colonial government or do more than deal with 
practiLal problems as they arosel On several occasions 
during the 6rst half of the eighteenth century, 
proposals were made for a systematization of the 
relations between the coctinental colonies, but they 
never obtained any considerable measure of support. 
The colonists recognised that they had many common 
interests and valued their association as members 
of the Empire, but they bad not yet such a sense 
of. community of danger from vvitbout as to be 
willing to relinquish any of their autonomy.*' 

After the cessation of the Seven Years’ War, in 
attempt was made • to reorganise the colonial 
governmental system. Two theories, one held Iby 
the majority ot the members of the British Parlia- 
ment and the other held by the dominant party 
in tb« colonies, arose out of the constitutional wrangles 
that continued for a pretty long time. According 
to the extremists among the colonists, the British 
Parliament could not assert its sovereignty in the 
colonies ; it was the King in the elected assembly 
of* the colonies in whom the sovereignty rested. 
Nothing should be done without the assent 
of the majority of the assembly of the colony 
concerned. They brought a severe indictment against 
the king and the parliament and pointed out how 
authority has been flagrantly abused in many cases. 
The upholders of the opposite theory, however. 
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pointed out that the King-in-Parliatnent was supreme 
tbrougHont the king’s realms and the setting up 
of assemblies in the colonies was no derogation of bis 
rights. Assemblies were set up simply for practical 
convenience and were necessarily subordinate to the 
Imperial Parliament. The advocates of the two theories 
failed to artive at an agreement, and the .differences 
^rew deeper and the relations between the colonies 
and the British government got still more estranged, jjarly 

Though the colonies difTered in ‘origin, in attempts at 
economic and physical conditions, in social structure^ 
in political opinion ' and lu religious sympathies, 
yet attempts were made on different occasions to Congress , pf 
bring about some kind of union. , “Yet differing 1774 apd 
between themselves, each colony had its counter- 1775. 
part iu some section of society, some ecclesiastical 
persuation, sOme commercial interest, som^ political 
party at home. Maryland, for instance, was 
the borne of the Roman Catholics and main- 
tained close relations with fellow religionists at home ; 

Virginia and the Carolinas with their large slave- 
worked plantations, their big country-houses, their 
devotion to the Crown and the Church of England, 

ITiherited the traditions of Cavalier ICngland and 
reproduced many of the chifracteristics of English 
country-life. New England, on the other hand, 

Puritan in origin, temper and creed, and extorting 
a more grudging subsistence from a less genial soil, 
was in’^close sympathy and communication witH the 
middle classes at i borne. To bring together 
communities so diverse in origin and so^ divergent in 
outlook would have been impossible save under the 
pressure of military necessity. Yet the idea of union 
was not unfamiliar, and more than one, attempt had 
been made to realize it,” 

The New England Colonies entered into a Con- 
federation in 1643 for mutual defence when faced 
with the great danger of attack by Indian tribes. 

This Confederation, however, left no ■ permanent 



6 


Declaration 
of Inde- 
pendence 
July 4, 1776 


trace behind it as it was short-lived, the dan get;, from 
Indians being removed too soon. The individual 
Colonies again asserted their independence. A plan 
for union was prepared by William Penn and sub- 
mitted in 1697 to the Board of Trade and Plantations. 
Another scheme of union drawn up by Franklin 
in 1754 was not adopted at that time as each Colony 
lealously guarded its own independence and was nof 
willing to relinquish any authority in the larger inte- 
rest of the union. Matters, however, took a different 
turn with the intensification of the quarrel with 
England over the commercial policy and the loss of 
Florida by Spain and Canada ‘ and Louisiana by 
France. The delegates of the different colonies met 
at Philadelphia in 1774 and 1775, not with a desire to 
secede from the Empire but with a sincere desire 
to request England to recognize the Iright of self- 
taxation. The second Congress at Philadelphia 
(1775) also appointed George Washington as the 
Commander-in-Chief of the army who, however, 
soon found that it would be impossible to fight the 
Imperial armies without exterual aid. France was 
prepared to help the Colonies provided they declared 
ludependeuce. There was no time to choose and 
the thirteen colonies formally declared their indepen- 
dence on July 4, 1776 in the following words ; — 

“We hold that all men are created equal ; 

that they are endowed by their Creator with ^certain 
inalienable rights ; that among these are life, 
liberty aud the pursuit of happiness, that to secure 
these right, gdvernments are instituted among men, 
deriving their just powers from the consent of the 
governed ; that, whenever any form of govern nent 
becomes destructive of these ends, it is the right of 
the people to alter or to abolish it, and to institute 
new government, laying its foundation on such 
principles, and organizing its powers in such form, 
as to them shall seem most likely to effect their 
safety and happiness. 
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''Prudenoe, indeed, will dictate that governments 
long esiablished should not be changed for light and 
transient causes ; and accordingly, all experience 
hath shown that mankind are more disposed to 
suffer while evils are sufferable, than to right 
themselves by abolishing the forms to which they 
are accustomed. But when a long train of abuses 
^nd usurpations, pursuing invariably the same 
object evinces a design to reduce them under absolute 
depotism, it is their right, it is their duty, to throw 
off such government, and to provide new guards 
for their future security. Such has been the patient 
sufferance of those colonies ; and such is now the 
necessity wh ch constrains them to alter their 
former systems of government. The history of the 
present king of Great Britain is a history of re- 
peated injuries and usurpations, all having in direct 
object the establishment of an absolute tyranny over 
these states. To prove this, let facts be submitted 
to a candid world. He has refused his assent to 
laws the most wholesome and necessary for the 
public good. He has forbidden his governors to 
pass laws of immediate and pressing importance, 
iinless suspended in their operation till his assent 
should be obtained ; and 'when so suspended, he 
has utterly neglected to attend to them . • 

“We, therefore, the representatives of the United 
States»of America, in general Congress assembled, 
appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do in ^the name and 
by the authority of the good people of these col- 
onies, solemnly publish and declare that these United 
Colonies are, and of right ought to be, free and in- 
dependent states ; that they are absolved from all 
allegiance to ' the British Crown, and that all 
political connection between them and the 
State of Great Britain is. and ought to be, totally 
dissolved ; and that, as free and independent 
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ihey^ have full p'owe*' io levy war, conclude 
•^eace^ contract alliances, establish ccinm^rce 
and to all other ads and things which independent 
.states ptay of right do. And lor the purpose of this 
deqlarc^tipDi' ^ feliainde on the protection 

Djlylne. Providence, we mutually pledge to each 
other our lives, our fortunes and our sacred honour.” 

A constitutional 'machinery was supplied’ 

(^by ItiP . Articles of ' Confederation prepared by tbe 
Continental Congress immediately after the selection 
and finaily agreed upon on November 15, 1777. They 
were ratified by each State of the ‘ thirteen States at 
various , times. The 'State '* of Maryland was 
\thp^ last to ratify them bn March • 1st, 1781. 

A new body described as' Congress was instituted. 
It marked ^n advance Upon the previous Coufedera- 

tiops in so far as more' power was vested In it. The 

Coiqnies pledged themselves to carry on the echeme 
,,,of common action determined by the Congress 
,w,bich was also endowed with Certain administrative 
power? under the stress of war. The Congress was 
not a .sovereign po’t^i^er but only an international 
- conference of delegates niieeting annually. The powers 
delegated to the' Congress w6re those relating to 
currency, postage, Indian affairs, army and navy, 
fof^gp affairs, peace and war. No doubt was left 

as to the sovereiguty of the individual state as is 

clear from thie first three Articles Of tbe Confederation : 

• 

‘.(1) The style of this Confederacy shall be ‘the 
United states of America.’ 

r' “(2) Each State retains Its Sovereignty, freedom 
and independence, and every power, jurisdiction and 
right which is not by this Confederation expressly de- 
legated to the United State? in Congress assembled^ 

Ifhe said ktates hereby severally enter Into a 
.^|:i|njieagne of friehdsbip with each other for their 
^.qom^pQ defence, the Security of their liberties, and 
raVafid gieberal welfare ; binding themselves 
to assist web o^her 'against all force offered, to, or 



attacks made upon them, or any of them, on account of 
religion, sovereignty, trade or any other pretencfe 
however.” 

The rigidity of the Constitution is clear from 
the provision that each state was required to abide 
by the decision of Congress and' the Articles of the 
Confederation could only be changed by the Congress 
“7)0 approval by the legislature of each state. “The 
t'undarpental defect of the new constitution was, 
according to Jefferson, that Cougress was not 

authorized to act immediately on U>e people. Their 
power was only requisitcry and these reqatsilions 
addressed to the several legislatures to be by 

them carried into execution without other coercion 
than the moral principle of duty. It allowed, in 
fact, a negative to every legislature and to every 
measure proposed by Congress ; a negative so 

frequently exercised in practice as to benumb the 
action of the Federal Government, and to render it in- 
efficient in its general objects, and more especially in 
moiiitary and foreign concerns. Moreo\^r, for lack 
of a federal executive and judiciary, the Congress 
was compelled, to the profound disgust of the Ameri- 
disciples of hlontesduieu,- to exercise judi- 
cial functions in addition to those of legislation.” 

So long as war continued, the Confederation 
held tpgetfier due to the exigencies of the situation. 
The dt^fects of the constitutional machinery xwere 
recognised only after Great Britain had acknowleged 
the independence of the colonies by the Treaty of 
Versailles in 1783. The colonies held together between 
1765 and 17^2 as all of them were interested in opposi- 
tion to the Imperial Government and the desire 'to 
achieve military .success in war. They ungrudgingly 
transferred tbeir obedience from the Crown to the leaders 
of the revolutionary period. General Washington re- 
ceived whole-hearted support of all the colonies in 
the common defence of their rights. But with the 
conclusion of the peace treaty in 1783, fissiparous tend 
encies once again asserted tbemselvejS and each state 
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tried to escape from the common burdens which the 
Confederation involved. The Confederation, after 
the cessation of the war, could not evoke sentiments 
of loyalty of the citizen of the different states. 

Things went from bad to worse. Economic 
and financial ruin followed in the trail of war. Both 
foreign and domestic affairs were in a state of em-. 
barrassment. The country was drifting towards 
chaos and anarchy. Colonies, exercising their inde- 
pendent sovereignty, began to levy duties against 
each other and thus hindered trade. 

The continuous efforts of a few enlightened states- 
men ultimately brought about a change in the narrow 
outlook of the separatists. The abolition of the 
thirteen states and creation -of a new single state 
seemed to be the only solution of the difficulties to 
men like Hamilton. A conference met at Annopolis 
on September 14, 1786 to discuss the commercial 
situation. The states represented in that conference 
(Virginia, Delaware, Pennsylvania, New Jersey and New 
York) decided to use their endeavours to procure 
the concurrence of the other states, in the appoint- 
ment of commissioners, to meet at Philadelphia 
on the second Monoay in May next, to take 
into consideration the situation of the United States, 
to devise such further provisions as shall appear 
to them necessary to render the constitution of the 
federal government adequate to the exigencies of the 
union ; and to report such an act for that purpose 
to the United States in Congress assembled, as, when 
agreed to by them, and afterwards confirmed by the 
legislature of every state, would effectually provide 
for the same. 

The Congress, on February 21st, 1787, declared 
that the Confederation and perpetual union between 
the states had not proved adequate to the exigencies of 
the government and the preservation of the union 
and therefore thought it expedient that on the second 
Monday in May next a convention of delegates who 
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should appointed by the several states be held at 
Philadelphia for the sole and express purpose of 
revising the Articles of Confederation and reporting 
to Congress and the several legislatures such 
alterations and provisions therein as should when 
agreed to in Congress and confirmed by the states 
render the federal constitution adequate to the exigen- 
cies of government and preservation of the union. 

The result was that at the Constitutional Conven- xhe Consti- 
tion which met at Philadelphia on May 25th, 1787, tuent 
seven states out of the thirteen independent states Convention 
were represented by their delegates. Later on, all the dtlnhia* 
states were represented except one — Rhode Island. Mny 25, 
George Washington was chosen President of the 1787. 
Convention. Fifty-five delegates atttended of whom 
some had been governors of their respective states, 
some had been delegates of the Continental Congress 
acd others had had actual experience in the legislative 
assemblies of the colonies. The foremost men were 
Hamilton, Randolph, Franklin and Madison. 

The Convention decided to go out of its terms 
of reference and draw up a new constitution, complete 
itself, instead of revising the Articles of Confedera- 
tion. It further decided that Ihe constitution, instead 
of being ratified by the Congress or the legislatures 
of the states, should be directly ratified by the people 
themselves in each state. The Constituent Conveption 
was thlis converted into a Constituent Asse\nbly 
without sovereign rights to impose a constitution. The 
last word rested not with the Assembly but with the 
people of the states. They took four months to 
complete the important task entrusted to them as the 
Conference continued to sit until September 17, 1787, 

Three different schools of thought were represented 
in the Constituent Convention. There was a group, 
led by Hamilton, who was in favour of forming a 
new government pervading the whole United States 
with complete sovereign powers. It advocated the 
annihilation of state distinctions and building up of a 
new unitary type of government. The views of this 
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school were influenced by tbe success which followed 
the Union of England with Scotland. According to 
fiarpilion, federal government was essentially a 
weak government. He thought the British Constitu- 
tion provided the best form of government in the 
world. 

The leaders of the opposite school were keen ofa^ 
preserving the political identity and independence of 
the sthtes. They were not prepared to go much Eeyon^d 
the Articles of Confederation though 1,hey , did npt 
object to minor amendments for strengthening the 
Central' Government. They thought that the Congress 
should be merely a federal diet. There was , another 
party, called the “ National Party”* which identified 
itself with neither of the two schools mentioned above. 
It took a middle line. Neither did it go so faf as to 
advocate the annihilation of state distinction and ebtab- 
iishment of a new government nor did it wish that the 
union should remain a mere treaty between sovereign 
and independent states. It desired to bripg the people 
of the United States in direct contact with the Central 
Govern mtnt who “ by a majority of vptes could give 
to the Central Government a more powerful s^anction.”^. 
It Would mean the substitution of a right type of 
Ftxleiation for the old confederacy. The ‘‘National 
party'^ advocated retention by the states of all the old 
colonial powers and vesting in the elt;cted executive, 
judr.giary and legislature of the new Central Govern- 
ment all those powers which the states were accus- 
tomed to see. wielded by the Imperial authority. The 
advocates of the first two schemes naturglly failed to 
convince each other and the victory rested w'llh the 
national parly which was for a compromise. The 
powers which had hitherto been exercised by the 
Imperial Government were almost in ioto passed over 
to the federal executive, legislature and judiciary. 

The Constitution evolved by the Assembly was 
signed by a majority of members-^thirty-nine in 
numbex. The Constitution was Uhen sent to the 



CoDgress. The following resolution was attached to 
'it. ' • 

^ Resolution of the Federal Convention submitting 
the Constitution to Congress^ 17 ^ 1787 : — 

Present 

THE STATES OF 

••New Hampshire, Massachusetts, Connecticut, 
Mr. Hamilton from New York, New Jersey, Pennsyl- 
vania, Delaware, Maryland, Virginia, North Carolina, 
South Carolina, and Georgia. 

Resolved — 

“Thht the preceding Constitution be laid before 
United States in Congress assembled, and that it is 
the'opinion of this Convention that it should after- 
wards be submitted to a Convention of Delegates, 
chosen in each' state by the people thereof, under the 
recommendation of its legislature, for their assent 
and ratihcation : and that each Convention assenting 
to, and’ratihying the same, would give notice thereof 
to the United States in Congress assembled. 

“Resolved that it is the opinicn of this Convention, 
as soon as the conventions of nine states shall 
have ratified this constitution,* the United States in 
Congress assembled should fix a day on which elec^rs 
should be appointed by the states which shall have 
ratified the same, and a day, on which the electors 
should assemble to vote for the president and" the 
time and place for commencing proceedings under 
this constitution. That after such pulplication, the 
electors should be appointed and the Senators and 
Representatives elected ; th^t the electors should 
meet on the day fixed for the election of the 
president, and should transmit their votes certified, 
signed, sealed and directed as the Constitution re> 
quires, to the Secretary of the United vStates in 
Congress assembled ; that the Senators and Re- 
presentatives should convene, at the time and place 
assigned ; that the Senators s bould appoint a president 



of tbe Senate for the Sole purpose of receiving, 
opening and counting the votes for president ; and 
that after he shall be chosen, Congress, thgether 
with the President, should, without delay, proceed 
to execute this Constitution. 

“By the unanimous order of the Convention, 

G. Washington, President. 

W. Jackson, Secretary.” 

The draft of the Constitution, along with the 
resolution and a covering letter from the President, 
was directed to be despatched by the Congress on 
September 28, f787, to the several /egis/atures in 
order to be submitted to a Convention of Delegates, 
chosen in each state by the people, in conformity 
with the decision of the Convention. 

It took about nine months before the Con- 
stitution was ratified by the ninth state. Ninth 
ratification was obtained in June, 1788. The Con- 
stitution had been ratified by the following eleven 
states before the fourth of March, 1789 — the day 
fixed for inaugurating the new constitution : — 

Delaware, December 7, 1787. 

Pennsylvania, December 12, 1787. 

New Jersey, December 18, 1787. 

Georgia, January 2, 1788. 

Connecticut, January 9, 1788. 

^Massachusetts, February 6, 1788, 

Maryland, April 28, 1788. 

South Carolina, May 23, 1788. 

New Hampshire, June 21, 1788. 

Virginia, June 26, 1788. 

New York, July 26, 1788, 

The states of North Carolina and Rhode Island 
held out for some time. The former, however, 
ratified the Constitution on the 21st November, 1789 
and the latter on the 29th May. The State of 
Vermont was admitted to the federation on the 
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19th February» 1791 by an Act of Congress after 
it had ratified the Constitution. To persuade the 
states to ratify the constitution drawn up by the 
''' Constituent Convention at Philadelphia, several 
essays were issued on the new constitution. Those 
essays have now been embodied in a separate 
volume *The Federalist.’ Of the eighty-five essays 
contained in the Federalist, fifty-one are said to 
-have been written by Alexander Hamilton, fourteen 
by James Madison, five by John Jay, and three 
by Hamilton and Madison together. As we have 
seen, the essays served their purpose, though not 
without difficulty. 


Several amendments were proposed by the 
states when adopting the constitution. In fact 
they transmitted a request to that effect along with 
their resolution of acceptance. Some of these — 
ten in numbers — were adopted in 1791, These amend- 
ments betray fears of the states about their rights. 
They, however, left no loophole for possible conflict 
of authority. Article ten provides that the powers 
not delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, are 
j;^served to the states respectively, or to the people. 


Constitution, a treaty. Commenting on the 
nature of the Constitution Marriot writes ; “ The> 
American Constitution was not the product of the^ 
ordinary legislative body, but of a constituent 
assembly convened for the sole and specific 
purpose of drafting what was in effect an inter- 
state if not an international treaty Moreover, 
the terms of that treaty were to have no validity 
until they had been ratified by at least two-thirds 
of the parlies thereto. Once more, for the purpose 
of ratification, the ordinary state legislatures were 
not permitted to sufiSce ; the treaty was submitted 
in each state to Constituent Conventions, which, 
like the National Convention itself, were specially 
summoned for this exclusive end. No precaution was, 
therefore, omitted which could either appease jealousy. 


Constitu- 
tion, ^ 
a treaty'*^ 



dispel suspicion, or emphasize the all-important 
truth that the authority to make, as to amend, 
the constitution was vested in no delegates, Congress 
or Convention, but exclusively in the sovereign 
1 people of the United States.*’ Proceeding further, 
the same writer observes, “Nevertheless, the pre- 
cautions, though ample and precise, were not deemed 
sufficient. Ut was and is a fundamental doctrine 
of the American Constitution that the National*" 
Government ' possesses only such powers as are 
delegated to it .by the states or conferred upon it 
by the people.) By Article 1, Section 8, of the 
Constitution, Certain powers are, by enumeration, 
conferred upon the Congie^s ; by Section 9, certain 
other things are prohibited ; Section 10 lays certain 
limitations upon the states^ But the jealous fears 
of the people were not allayed, and during the 
process of ratification, no fewer than six states 
proposed amendments dealing with the delegation 
cf powers. The result of the agitation is seen in 
the ten amendments which were embodied in tbe 
Instrument by 1791. Of these, Ar ticles IX and X 
are, in this connection, especially noteworthy, ’ 

Plainly, unmistakably, the residium of powers 
was to be vested, no| in Congress nor in any 
^ra«cb of the National Government, but in the 
states and the sovi^reign people. The principle 
enunciated with so much emphasis is indeed vital 
ii«ue federalism. So^reia^tr- ^sts with — 
jii whom is vest^d_jD£Si25aLL^thority. It may, as 
in^~StVfTZ€frauH7^ or Australia^ or^Aiherica, be tbe 
states, or it may. as in Canada, be the Federal 
Legislature — or ultimately tbe Imperial Legislature ; 
whfere it is there is sovereignty. The sphere of federal 
activity was clearly demarcated from that of the 
state. The national government was to concern it- 
self mainly with political affairs, with foreign re“ 
lations, national defence, and so forth ; while social 
and domestic questions* the relations of citizen 
and citizen, were for the most part retoved to 
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the state's^! The instrument itself was indeed intended 
not to^ em^dy a code of laws but rather to create 
a political system j) and the great bulk of its articles 
are taken up, therefore, with description of political 
system. B ut within its own aoprooriate spher e. 
»h«» ilnverqme nt is — supreme. Although, 

the American Constitution appears to be rigid 
m form, yet, i n pra ctice, it has not proved to 
"T> fi very rigid.. The present form of government i n 
the U. S. A. is not exactly similar to the one laid 
down by the framers of the original constitution. 
It has been developed not only by judicial and 
administrative decisions but by changes in law, sub- 
sequent amendments (twenty-one in number up to 
date) and usage have also played very important 
nflr^in its develoornehm::: - ' ^ 

(1) Development by law. T hp. 

tion did not settle the details of the govern- 
meflff but left them to tho future Congress 

or the legislatures of various States, It was impossi-^' 
ble to frame uniform rules of government for all 
the States and to provide for all contingencies. 
The structure of the subordinate federal courts, 
succession to the presidency, if the vice- 
president is not available, orajanisation of various 
executive departments and the president’s cabir^t, 
the procedure for the determination of the validity 
of the votes of the presidential electors, the method 
of governing territories and insular posses-^ions 
and the legislative procedure have all been deter- 
mined by subse<iuent state or national legislation. 

(2) Judicial and administrative decision, the 

interpretation of the laws is the proper and 
peculiar province of the courty It belongs 
to the courts to ascertain the ‘Itieaniug of the 
Con=itltutlon and to give to it the right 
interpretation. The constitution, for instance, 
declares that Congress shall have power to raise 
and support armies, it shall also have power to 
regulate c mmerce. It is now difficult to define 
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what the framers of the constitution included in 
the terms ‘power’ , reefulate, raise and snppoBt. “In 
matters of trade and industry, the United States 
has been moving forward with phenomenal rapidity, 
each year bringing new problems concerning the 
relation of government to business. It has been the 
work of the Supreme Court, through its power of 
judicial interpretation, to twist and torture the term 
commerce so that it will cover them all. It has heUr" 
at various times that the commerce power of Con- 
gress extends not only to the transportation and freight 
and passengers, hut to many other things as well. 
What, “again, doea fhe constitution n^enu by the 
^ords to regulate ” ? By its regulating power, may 
it tax, may it even prohibit ? The Supreme Court 
has answered that “it ,-mav .d o<>hhor or both-*’ A 
general survey of the judicial decisions shows that 
the Courts have put a verv liberal interpretation on 
the powers assi'.Tued to the National Coverniiienc and 
have considerably widened them. In fact, they have 
carried them far beyond what the makers of Cie 
original constitution mn^-t have thought of. The 
doctrine of implied powers accepted bv the Supreme 
Court has meant the transfer ot all collateral^ 
authority necessary foj' .such general power as tfie 
Coiigress has gi\en to the I’Vdend government to 
(he same authority. 

(3) Amendments. Important changes have 
beeif introduced in the original constiluiion by 
twenty-one subsequent amendments. The first ten 
amendments, were introduced in 1791. Thty 
further safeguard the liberty of the citizens and 
provide for the resting of the residuary powers 
in the States. The twelfth amendment deals with 
the mode of electing the President The seven- 
teenth amendment provides for *the election 
members of the Senate by the people of the State^ 
The eighteeth amendment prohibits the sale of liquor 
and the nineteenth amendment removes sex di'»crinr.- 
natlon in matters of voting. 
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Usa^e. Custom and usage have also modified the 
Oonstftution. The Constitution, for instance, assured 
the meeting of the presidential electors in several 
States to survey the whole field of possibilities before 
casting their votes. But, by usage, they have lost 
all their power and have become merely automatons 
with a purely mechanical function. That no person 
is eligible to the office of President for more than 
two terms is not a constitutional requirement but 
depends upon the precedent set up by President 
Washington in declining re-election after eifjht years. 


From what has been written above, it is elear 
that the Constitution of 178:1 has undergone great 
changes. “There has been,” wrote Dr. Wilson in 
1884, “a constant growth of legislative and adminis- 
trative practice, and a stealy aecretlou of precedent 
in the management of federal affairs which have bro- 
adened the sphere and altered the functions of the 
Goveruinent without profitably ati'ecting the vo- 
cabulary of our constitutional language.” The same 
authority wrote : ‘‘<)urs is. scarcely less than the 
British, a living and a fecund system. It does not 
indeed find rootage so widely in the soil of un- 
"^’rilteu law ; its tap root at least is the constitution ; 
but the Constitution is now, like Magna Carta ^and 
the Hill of Rights, only the sap- centre of a system 
of government vastly larger than the stock from 
w^ch it has branched. ^ * 

What are the characteristic and dis- 
tinmve features of American Federation 

Ans. The American Federation is bated 
upou the following principles : — 

(l) ^.Separation of Powers 


U) 

( 3 ) 

(P 


Supremacy of the Judiciary 

V'esting of residuary powers in the states 

Ptoviaion of amnle safeguards for individual 
• iiberbv^ * ^ " ' 
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1. Separation of Powers. The Const! - 
tution divides the powers conferred upon 
federal government among three departments : 
l^islative, judicial, and executive. The opening 
sentences of the three articles relating to the executive, 
judicial and legislative branches run thus : The exe- 
cutive power shall be vested in a President of the 

United States The judicial power shall be vested- 

in one supreme Court and such inferior courts as the 
Congress may from time to time ordain and establish 

All legislative powers herein granted shall be 

vested in a Congress of the United States. 

The doctrine of separation of powers was drst for- 
mulated by the French philosopher, Montesquieu, in 
its present form who, in turn, had derived this idea 
from his reading, or more correctly, mis-readiug of 
the English Constitution. The idea was borrowed 
and given a practical shape by the framers of 
American Constitution. But even they realised 
that the idea, though in abstract unexceptionable 
could not be translated into practice. Numerous 
illustrations can be giv’^en to show that in IT. S- A. 
the executive, judiciary and legislature are not entire- 
ly unconnected with one another. The appointin g^ 
p o>^r of the l^resident is shared by the ?^etbatR. The 
Itreaty-inaking power— legislative in character — is 
Idivided between the President and the Senate. On the 
othfcV hand, the President shares in legislation through 
his veto power and his right to send as many 
messages as he chooses. Even the judiciary which is 
created by the constitution, lies at the mercy of the 
rCongress, for the Congress may prescribe the number 
'ofTbe judges, fix theu salaries subject to certain 
restrictions, and create inferior courts. 

2 . Supremacy of the Judiciary. In U. S. A. 

The judiciary is supreme over other branches of 
government In matters relating to the liberty of - thft 
individuals and the ir right of private pr./ifaprrv, Judi- 
mciry upholds the consiicuiion and this fact invests it 
with great powei. Every act inconsistent with the 
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constitution, whether of the President or the Con- 
Rress,^can be treated as void by the judges. “This 
judicial supremacy says Bugess **is the most impor- 
tant product of modern political science. Upon it, 
far more than upon anything else, depends the perma- 
nent e.xistence of republican government ; for elective 
government must Be party govern men t — ma jori ty 
government ; and unless the domain of individual 
liberty is protected by an independent, unpolitical 
department, such government degenerates into party 
absolutism and then into ccesarism .*' The attempts 
of the different departments of government to invade 
the liberty of individuals or their right of private 
property or the constitution are foiled by the judges 
of the federal courts — or for matter of that — by the 
judges of the state Courts. 

3. Vesting of residuary powers in the states. 

Whereas the powers of the states are inherent. 
those of the federal authority are delegated By^ thT 
constitution. The federal government has been given 
only such powers as are absolutely necessary for 
the proper discharge of its functions and the rest of 
the powers are secured to the federating units. Thus 
jThe powers of the constituent states are left undefined 
whereas the powers of the .federal government are 
strictly defined. The constitution contains vrfiree 
lists of powers : — 

(o) Powers to be exercised by the fejjjaral 
♦ government. 

(&) Powers forbidden to the federal government. 

(c) Pow’ers forbidden to the state. 

To prevent any misunderstanding or assumption of 
excessive powers by the United States, the tenth amend- 
ment (carried in‘'l79l) states that “ the powers uot 
delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states 
respectively or to the people.’’ This leaves the inde- 
pendence of the states intact as they can exercise any 
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power not directly granted to the United States where- 
as the United States can claim no other powers except 
those granted to it by the constitution. 

But we should not press this point too much as 
the powers granted to the federal government are 
often set forth in general terms ; and Congress is 
specifically authorized to make all laws “ necessary 
and proper ” for carrying into execution the powers 
directly conferred — a provision which takes 
some of the sting out of the word “ delegated.” 
Furthermore, there appears to be practically no 
limit to the purposes for which (Congress may 
appropriate money, and under that bead it may do and 
has done many things not expressly covered in any 
other part of the constitution.” 

4. Provisions of ample safeguards for 
the protection of individual liberty. The fir^t 

i amendment to the Ccn.stiiution carried in 17P1 
tates that the Congress can make no law respect- 
ng the e''tablishment of a leligion, nor it can interfere 
ath the freedom of a religious worship ; the second 
mendtnent (17^1) secures to the people the right to 
eep and bear arms ; the third amendment {17!>l) 
rohibits soldiers to be «iuartercd in any house withoiti^, 
he conseut of the owneif in time of peace and even 
a Ume of war only in a manner prescribed by law ; 
the fouTth amendment (1791) states that the right of 
neople to be secure in person, house, and effects 
against unrea^'onable searches and seizures sh,aU not 
be violated and no warrants shall issue but upon 
probable caus.®, supported hv oath nr affirm atOm The 
fifth amendment (179l) provicfes that no one can be 
compelled to be a witness against himself in a 
criminal case nor can be deprived of life, liberty, or 
properly, without due process of law; the sixth amend- 
ment (1791) secures to the people the right to a speedy i 
and public trial by an impartial jury of the state ; the 
seventh amendment (1791) states that in suits at • 
common law', where the value in controversy exceeds 
twenty dollars, the right of trial by jury shall be 
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preserved : the eighth amendment (1791) provides that 
excessv^e bail shall not be required, nor excessive 
fines imposed nor cruel and unusual punishments in- 
flicted ard the ninth amendment (1791) makes it 
clear that the enumeration in the constitution of certain 
rights shall not be construed to deny others retained 
by the people. The Constitution of the United States 
thus * establishes limited government by imposing 
“positive restraints on all public authorities, high and 
iow% in the name of personal liberty. In some matters 
the individual is protected against the Federal Govern- 
ment, in others against the state, and in still others 
against bolb. These limitations are more than political 
theories and vague declaration of rights ; they are/ 
rules of law expounded and applied by the courts,! 
enforced by proper executive authorities and respected/ 
as a creed.’ 

Q. 3. Describe the qualifications and the 
method of election of the President of the United 
States. 

Ans. The President of the United States of 

of America is elected for f our yeats. He is cot, 
however, elected directly by the voters, but by an ^ 
■ ijectoral college, consisting of representatives of 
e very state to a number eqhal to the whole~ nnmb£j- 
of ienators land representatives to which that sfa te 
I S entitled in Congress. The Constitution does not 
lay down the precise method for the election 
the electoral college. Originally, the legUiatures 
in some of the states selected the presidential 
elector.s but this method was gradually given up 
and now in all the state.^, they are dr. ectly elected 
by the people. These electors aie chosen on thei 
lAtesday following the first Monday in Novembey 
m the year which immediately precedes the year 
in which the term of their president comes . to an 
end. On the second Monday of the ensuing January, / 
they assemble in the several state capitals to cast ' 
their votes for the president. In fact, electors 
simply register party decisions made during the 
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previous summer in national conventions. Candidates 
for Presidency and Vice-Presidency are nominated 
by the party delegates at these conventions. These 
party conventions meet in June, some 6ve months 
before the election of the presidential electors. 
The candidates of the party which gains the most 
electors in the November elections succeed as the 
votes are cast in obedience to the decisions of the^ 
party conventions. 

We may thus distinguish five stages in the pro" 
cess of the presidential election, viz . — 

(1) Search for the candidates. 

(2) Propaganda in their favour. 

(3) Obtaining their nomipation at the National 
Party Conventions in June of the year preceding 
the termination of the Presidential term. Though the 
Constitution makes no mention of the J*arty Con- 
ventions, yet these are the most important part 
of the machinery of election. 

(4) Election of presidential electors on the 
Tuesday following the first Monday in November 
of tho year which immediately precedes the expirau** 
tion of a presidential teirm. 

(5) Voting for President and Vice-President by 
presidential electors. The candidate that gets majority 

.votes is declared elected. The votes are counted 
in the Houses of Congress sitting in joint<‘session 
on the second Wednesday of the following February. 
The electors may not be members of the Congress nor 
hodlers of any federal office. If, however, no 
capdidate for the Presidency has a clear majority 
of the electoral college, the House of representatives 
decides between the leading candidates. As the 
electoral colleges do not consider the candidate 
on merit and simply register the opinion as re- 
corded in the National Conventions, the House of Re- 
presentatives has never been called upon to perform 
this task. 
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The method of election as laid down in Section 1 The method 
of Article 2 of the Constitution was altered by the of election 
twelfth amendment to the Constitution in downby the 

The Constitution as amended in 1804 lays down constitution, 
the following procedure for the presidential election: — 

(1) Each state shall appoint, in such manner 
as the legislature thereof may direct, a number 
•ef electors, equal to the whole number of senators 
and representatives to which the state may be 
entitled in the Congress ; but no senator or re- 
pfe.sentative or person holding an office of trust 
or profit under the United States shall be appointed 
an elector. 

(2) The electors shall meet in their respective 

states, and vote by ballot for President and Vice- 
President, one of whom at least shall not be an 
inhabitant of *the same state with themselves : 
they shall name in their ballots the person voted 
for as President, and in distinct ballots the person 
voted for as Vice-President, and they shall make 
distinct lists of all persons voted for as President 
and of all persons voted for as Vice-Pre.sident, 
and of the number of votes for each, which list 
Ttley shall sign and certify, and transmit, sealed, to 
the seat of the Government* of the United States, 
directed to the President of the Senate ; the Presi- 
dent of the Senate shall, in the presence of the 

Senate and the House of Representatives, open all, 
the certificates, and votes shall then be counted ; 
the person having the greatest number of votes for 
president shall be the president, if sucj;! number be a 
majority of the whole number of electors appointed ; 
and if no person has such majority, then from persons 
having the highest numbers, not exceeding th*ree 
on the list of those voted for as President, the 

House of Representatives shall choose immediately 
by ballot, the President. But in choosibg the 

Preiident, the votes shall be taken by states, the 

representatives from each state having one vote : 
a quorum for this purpose shall consist of a member 
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Qualifica- 
tion for 
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of members from two-thirds of states, and a majority 
of all the states shall be necessary to a„ choice. 
And if the House of Representatives shall not choose 
a president, whenever the right of choice shall 
devolve upon them, before the fourth day of March 
next following, then the Vice-President shall act 
as President, as in the case of death or other con- 
stitutional disability of the President. The person^ 
having the greatest number of votes as Vice-President* 
shall be the Vice-President, if such number be a 
majority of the whole uumber of electors appointed, 
and if no person have a majority, then from the 
two highest numbers on the list the Senate shall 
choose the Vice-President ; a quorum for the purpose 
shall consist of two-thirds of the whole number of 
Senators, and a majority of the whole number shall 
be necessary to a cl'.oice. But no person consti* 
tutioually ineligible to the office of' the President 
shall be eligible to that of the Vice-President 
of the United States. 

The inauguration of the presidential election takes 
place on 4th March. The twentieth amendment to 
the constitution now provides that the President 
should assume otiice two months and not five aftei 
election. Delay in assuming otiice resulted in un- 
certainty and confusion. ‘Tts serious possibilities 
were illustrated in 1860-61 w'hen President Bucha- 
nan played a supine role during the clo-ing months 
..c'-f^his administration. He piTmitted several s^outhern 
states to secede without taking any action, and 
left the country in chaos.’’ He, however, justified 
his conduct mn the ground that it was not proper 
for him to involve his successor, Lincoln, in a 
desperate situation created by desperate measures ; 
but this afforded the U. S. A. people no consolation. 

Qualifications for President, According to 
Section 1 ot Article 2 of the Constitution, the 
President must be — 

(l) a naturul born citizen. 
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(2) not lesis than 35 years old. 

(3) a resident of U. S. A. for at least fourteen 

years. 


A convention has, however, grown up (which has 
become almost as important as the provisions of the 
constitution) that no person is eligible to the office 
for more than two terms, at all events in succession. 
■¥bis doctrine rests upon the example set by 
Washington in refusing re-election after having 
served as pref^ident for two terms, i. e., a period 
of eight year^His example has been always followed. 

Q. ^ What are the powers, duties and 
privileges of the President of the United States ? 
Compare his powers with those of the ^ 

(a) Prime minister of the United Kingdom. 


(b) 

(c) 


President of France, 
Governor-General of India 



(d) Governor-General of Canada. 


Ans. The formal functions of the President 
according to Section II of Article II of the Ton- 
^itution are the following • — 

fl) He is the Comraaude'«-in-Cbief of the Armv , 

and Navy of the United States and of the militia of 

of the several states when called into the actual the Presi- 

service of the United States. dent as laid 

by 

(2) ” He may require the opinion, in writing, of the Consti- 
the principal officer in each of the executive depart- tution. 
ments, upon any subject relating to fie duties of 

their respective office. 

(3) He has the power to grant reprieves and 
pardons for offence against the United States, ex- 
cept in cases of impeachment. 

( 4 ) He has the power, by and with the advice of 
the Senate, to make treaties, provided two-thirds 
of the Senators present concur. 
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powers. 




(6) He nominates and appoints, with the advice 
and consent of the Senate, ambassadors, other public 
ministers and consuls, judges of the Supreme Court, ^ 
and all other officers of the United States whose 
appointments are not otherwise provided for. 

(6) The Congress may by law vest the appoint- 
ment of such inferior officers, as they think proper, 
in the President alone, in the courts of law, or 
the heads of the departments. 

(7) The lYesident has the powers to fill up all 
vacancies that may happen during the recess of the 
Senate, by granting commissions which expires 
at the end of their next session. 

(8) He is entitled to give to the Congress, 
from time to time, information of the State of the 
Union and recommend to their consideration such 
measures as he judges necessary and Expedient. 

(9) He may, on extra-ordinary occasions, 
convene both houses, or either of them, and in case 
of disagreement between them with respect to the 
time of adjournment, he may adjourn them to such 
time as he thinks proper. 

(10) He receives ambassadors and other puUTff" 

ministers. ‘ 

f 

(11) He is responsible for the faithful execution 
of the laws of the United States. 

"*^(12) He commissions all the ollicersf of the 
United States. 

He cant only be removed from office on impeach- 
ment for and conviction of treason, bribery, or 
other high crimes and misdemeanors. 

Powers of the President as enumerated above 
and as provided by the Constitution are real 
powers which are actually exercised by the Presi- 
dent. Much, however, depends upon the personality 
of the President, though, in all cases, these powers 
are likely to become even greater in times of crisis. 
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The powers as enuoaerated above and actually exer- 
cised by Rina may be classified as follows : — 

Executive Powers. The President is the Rxecntive 
chief executive authority of the United States. He powers, 
is tlie head of the national administration and it is 
his duty to see that the Constitution, laws and trea- 
ties of the United States and judicial decisions of 

Federal Courts are duly enforced throughout 
the country. All the officers in the national 
service of the United States — ‘about 600,000 in 
number are either appointed by the President with the 
advice and consent of the Senate or by the President 
alone, or by the heads of the department or courts 
according as Congress decides. In the first category fall 
the appointment of the members of the cabinet, am- 
bassadors, ministers, consuls, judges, court officials, 
members !of the various federal commissions, such 
as the interstate commerce commission, the federal 
commissions, the tariff commission, the federal 
reserve board, the federal farm board and postmasters, 
collectors of custom, officials responsible for the 
rollectiou of revenue and so on. Promotions above a 
certain rank in army and navy are also similarly made. 

"Tliis group, in fact, embraces all the higher officers 
of the United States, Taketl together, they con- 
stitute “an official army” numbering thousands bi 
persons. Tneir salaries amount to millions of dollars 
a year. In making: some appointments, the presidept^^ 
exercises'his own judgment as the Senate usually rati- 
fies his nominations, as for example, members of 
tlie cabinet are President’s personal selection. The 
Senate, however, mainly controls the appointment 
of important officials .scattered among the states, ^as 
a result of time-honoured practice known as “Sena- 
torial courtesy.’’ Selections, in these cases, are made 
or at least approved in advance, by the Senators ot* 
the State in which the official is to be appointed. 
Nomination by a local officer is not confirmed by 
the President unlesi the nominee is satisfactory to 
the Senators from the state : provided of course, the 
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Senators belong to the same political party to which 
the President belongs. In the case of minor 
offices such as postmasters, revenue clerks and so on,'' 
the appointment is made, either by the President 
alone, or by the heads of departments or courts. 

The constitution is silent on the power of the 
President to remove the officers appointed by him. 

It was, however, provided by an Act in 1867 thwh-^^ 
no person holding a civil office to which he was 
appointed with the ratification of the Senate could 
be removed by the President without the consent of 
the Senate, 

Commentinpf upon the taxing nature of these 
appointments, Beard writes as follows : — 

It is obvious that the appointment and removal 
of federal officers consume a large shajte of President’s 
energies, especially just after his inauguration. The 
rush of office-seekers in 1841 contributed tothe illness 
and death of the first Harrison : the second Harrison 
declared that he spent about half his time for the first 
two years of Ins term haggling over patronage. Of 
course, the task is made far from easy b.v the necessity 
of consulting Senators and Representatives, lieariijjiBg 
complaints from them,, considering their suggestions, 
fyid allaying their grievances. It has been proposed 
therefore, that nearly all the otiices now filled by 
President and Senate be placed under civil service 
‘rt-les. Thi.s would require in some cases a (Constitu- 
tional amendment and in others changes in law calling 
lor a self-denying ordinance on the part of the 
Senators.” 

( 2 ) The President and }e<jislation.~ 
The President has power to send messages, oral 
or written, lo the Congress, giving information on the 
state of the Union or recommending certain measures 
which he thinks necessary as laid down by the Consti- 
tution, Washington and Adams sent oral messages 
whereas Jefferson substituted written messages. The 
general practice is to send message to the Congress in 



31 


the form of a state paper. These messages are of 
great pelitical importance, are printed verbatum in 
every newspaper and discussed threadbare by the 
public. 

The President can also veto acts of the Congress. 

All bills, resolutions, questions of adjournments must 
be presented to the President. Constitutional amend- 
“^ments do not fall in this category. A bill becomes a 
law if signed by the President. If be disapproves, 
the bill is returned to the house in which it originat- 
ed. The President appends a statement of the reasons 
that led him to send back the bill for reconsidera-' 
tion. The bill then is reconsidered and can become 
an act in the original form over the veto of the 
the President if it is passed by two-thirds 
vote of both the Chain heis. It becomes a 

law even witliout the signature oT the Preaidj^nt if he 
fails to sign it within ten days. alter it is .Presented to 
himg- 

‘ 'J'akt n in rornpclion with the message and the ap- 
pointing power,’ the veto is an efi'ective political instru- 
m ent in the hands of ihc President. Py ihreateuing to 
*use it on other measures, he may secure the passage 
of bills which he iiersonally favours. l>v holding up 
appointments to federal offices, he may bring adJi- 
lional pressure to hear on Congressmen. At all times, 
in considering important proposals, they must keeTi-* 
in view the possilile action of the l^resident. especially 
when a party question is involved and a correct 
altitude before the country is icdispcasahl»e.’ 

(.?) The President and foreign affairs. * The The 
Constitution authorises the President to appoint 
ambassadors and consuls. It is he who negotiates 
treaties and receives ambassadors and rairiisters from 
abroad. In fact, he acts as the chief spokesman of 
the United States in international affairs and is pri- 
marily responsible for the foreign policy and its 
results. He may recognise a new government which 
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His military may have rebelled against the legitimate government 
powers. thus provoke a war. As he is the head of the 

Navy, he can send the fleet to any part of the world 
and as head of the army, can order the stationing of 
troops anywhere. If actual hostilities have opened, 
he can exercise all the powers of a Commander-in* 
Chief to overcome the enemy. It was under this 
general power that President Lincoln, during the Civil 
War in America, suspended the writ of Habeas Cor^ 
pus in states even outside the theatre of war, emanci' 
pated the slaves in sections in arms against the 
Union, arrested those charged with giving aid and 
comfort to the Confederacy, established the blockade 
of southern parts, and, in short, brought the whole 
weight of the North, material and moral, to bear in 
the contest.' 


President 

and 

pardoning 

power. 


4. The President and Pardonitifi Power^ The 
Constitution gives to the President the power to grant 
reprieves and pardons for offences against the Ignited 
States. He can exerc.se this power before or after the 
conviction. He can commute a death sentence into 
a term of imprisonment or can order complete freedom 
to the convict. He can remit fines though he cannot 
restore the offender to his original position in 
he has lost his office as a penalty. Power of 
pardon cannot be exercised in cases of impeachment 
or in case of offences against the laws of any state. 

pardoning power generally is exercised on the 
advice of the attorney-general. 


President’s 
privileges 
and bis 
political 
mduence. 


(5) T/ie President* s privileges and his political 
influence. The President cannot be sued in any court 
of law. He cannot be arrested for any crime. He 
cab be impeached, while in office, by the House of 
Representatives before the Senate for treason, 
bribery or other high crimes or miademeanors 
but oUly one President, Andrew Johnson, was actually 
impeached, and in his case, the impeachment failed. 
His liberty cannot be restrained in any way until 
judgment has been pronounced against him. The 


( 
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Salary of the President which was fixed at twenty- 
five thousand dollars in the beginning but which is 
seventy-five thousind dollars now* cannot be increased 
or decreased during the term for which he is elected. 
He can receive no other emoluments from the United 
States or from any other state. He gets alio^vances 
for contingent exp'^nses, and resides in a palatial 
building. He exercises unfettered discretion in spend- 
ing huge sums of money put at his disposal during 
war time. 


The President wields tremeudous amount of 
influence in the countr 3 \ He keeps in constant touch 
with the press and throu: 5 h it with the mdlions of 
people who look up to him for guidance on the issues 
that are b-nng debated in tne Congress. By th^* ad- 
vertisemc'nt thit he is able to sccate for his views, 
he is enabled not merely to take the lead in legislative 
policy and to set the people in his own favour. i)’ar 
also win tho confidence of tne people. He spe,3»ks 
tor four years with the authority derived fioin an 
extra-ordinary state of popular belief in him, Tne 
eyes and expectations of the whole people are focus-^cd 
upon him as a ''avioar. He is in fact a monarch wiih- 
a dynasty. “He is the nearest and dearest substitute 
for a royal idol wuicli the Americans pos-ess and muon 
of the fateless snobbery which in iCarope nas so long 
invested royal actions with a blinding halo has in the 
U. S. A. affixed itself to the Presulency.” ^ , 


The induence and power of a President mainly The person- 
depends upon his personality, the strength of the 
leadership in Congress, the circamstance.f of war and 
peace, his capacity for managing men and the effective- i,,ilnence. 
ness of party forces which support him. He may take 
a narrow view of his prerogatives; as did Buchamn in 
1860 when he declared that the Southern States had 
no right to secede, but that he had no power to, hold 
them in union by force. He may take wide vie v of 
his function aa the head of the State ; as did Roosevelt 
when he said that his powers were not limited to the 
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3-1 THE CONSTITUTION OF U. S. A. 

matters expre.ssly mentioned in the Constitution but 
extended to every question of public welfare noi^ exclu- 
ded by constitution. 

Q. 5. Explain the constitution and the sys- 
tem of representation in the House of Representa* 
tives. 

Ans. The number of the members of the 
House of Representatives is determined by the actual 
enumeration of population made at the decennial census. 
The only provision laid down by the Constitution 
(Article I Section 2 (3) in this respect is that the 
number of Representatives shall not exceed one for 
every!thirty thousand and that each state must 
have at least one Representative. As a courtesy, 
certain possessions of the United States are permitted 
to send delegates to the House of Representatives, who 
may speak but cannot vote. 

The present House consists of 435 members, 
or the average number of inhabitants for each con- 
gressional district is more than two hundred 'and 
eighty thousand. Originally, the number of represen- 
tatives was sixty-five (Hampshire 3 ; Massachusetts 8 ; 
Rhode Island and Frovideiice Plantations 1 Connec- 
ticut 5 ; New York 6 : New Jersey 4 ; Pennsylvania ST 
P^laware 1 Maryland b; Verginia 10; North Carolina 
5 ; South Carolina 5 . and Georgia''3),'and the average 
number of. inhabitants for each Congressional district 

thirty -three thousand. With’the growth of popu- 
lation, the proportion of population to the rAembers 
has thus decreased. 

The Federal law requires every state which sends 
more than one member to create a congressional district 
for* each member allotted to it. “All districts must be 
composed of contiguous and compact territory contain- 
ing as nearly as practicable an equal number of 
inhabilants,'^aDd only one representative is to be 
chosen in tcach district. Nevertheless, if the state 
ignores this provision with respect to new seats 
assigned to it after a reapportionment, [the additional 
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members to which it is entitled shall be elected 
at lai^e/* There is a good deal of 
gerrymandering and discrimination in the distribution 
of Congressional seats decided by the legislatures 
of the States. By gerrymandering, the dominant 
political party makes an attempt to win as many 
seats as is possible with its votes. To attain this 
end, the voters of the opposing party are massed in 
a few districts, giving them overwhelming 
majorities in each, and it so distributes its own voters 
that they can capture maximum number of seats by 
slight majorities. As the result of gerrymandering, 
political opinion in the country is not faithfully 
represented in the House of Representatives. “There 
is always a large minority in each state which is not 
fairly represented ; in 1920, for example, the Re- 
publicans c^st one million one hundred fourteen Gerrv 
thousand vote^ in the congressional elections of mandering 

Pennsylvania and won thirty-five Representatives, Itsevi s, 
while the Democrats and the minor party voters, 
numbering about six hundred thousand in all, elected 
only one Representative. On the other hand, in 
1924, the Republicans received one million six 
hundred thousand votes in the congressional election 
'“‘in New York and carried only twenty seats while 
Democrats with a vote of one ’million three hundred 
thousand in round numbers secured twenty-two 
Representatives. Nothing but a complete programme of 
proportional representation can cure the evil? 
gerrymdhdering and the district system, but that reform 
is not at present within the realm of practical politics. 

Perhaps in the long run, the discrej^ancies offset 
one another and a rough-hewn justice is attained.'’ 

The state legislatures, according to the constitu- 
tion, determine the time, place and manner of tions of 
holding elections. Such regulations can, however, be voters, 
altered by the Congress. The qualifications of voters 
are also fixed by the state legislatures but this is 
subject to the constitutional provision that all those 
persons in each state who are qualified under the 
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constitution and laws of the state to vote for 
members of the larger of the two houses «Df the 
state legislature may vote also for members of the 
House of Representatives. Fifteenth amendment to the 
constitution (1870) provides that the right of the 
citizens of the United States shall not be denied or 
abridged by the United States or by any State on 
account of race, colour^ or previous condition of 
servitude. The Soiitheru States have tried to evade 
this provision by imposing educational tests or 
reij Hiring property qualifications. 

Every member must be — 

(a) A of the United States of at leost 

seven years’ standing. 

(h) H e must not be less than twenty- five years’ 
old. 

(c) He must be an inhabitant of the State in 

which he is chosen. 

(d) He can not hold a position of trust under 
Federal Government. 

(e) He cannot be at the same time a military 

or civil officer of the United States. 

{/) r.^gislatnres of certain states hav'e provided 
”.1 tl'-at each Representative mast l)e a resident 
of tile district in which he is elected. 

The rule that the member must be a resident 
of the stale or even district in which he is «. chosen 
makes the House of Representatives much more 
a body of delegates than the British House of 
Commons ; it also makes it impossible for a party 
leader, unseated in his own state, to find, as British 
Cabinet Ministers have again and aj^aiii found, a seat 
in another part of the country. It practically 
prevents a Democrat living in Massachusetts or a 
Repubricdn living in Pennsylvania to contest a seat 
from any other state except that in which he resides. 
‘Herein, it will be seen, the Federal system is a 
bar to free popular choice of any public politician 
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but the President. It also leads, in some States, to 
a sort of rotation of office of Congressman, which 
’ generally encourages mediocrity.’ 

James Bryce summarizes the reasons for this 
general custom as follows ; — 

(l) Local pride will prevent a district from 
seeking its Representative outside its borders. 

<2) The member of the House is relatively well 
pnuL (A Representative receives a salary of 10,000 
dollars a year, with an addition of 1,500 dollars for 
'clerk hire/ mileage, and free postage), and the party 
machine does not want to waste the post on strangers, 
preferring to reserve it to strengthen the local 
organization. 

(3) The Representative in Congress is expected 
to know local ’needs and to secure special favours 
for his constituents. 

(4) Americans regard the Representative as a 
spokesman of local interests rather than as a 
stateman formulating reason and justice into law. 

The House of Representatives is the sole judge 
“" of the (jmlifications, elections aud returns of its 
members. Brigham H. Robefrts in 1900 and Victor 
L. Berger in 1918 were excluded from the Hou?8, 
the former because he was alleged to he a polygamist 
and the latter because he was found guilty 
carrying on propaganda against the Government in 
the prosecution of the World War. 

The House of Representatives is elected every 
two years. Arguments advanced in favour of this ihiiation 
short duration are, firstly, the House should have.an 
immediate dependence on and intimate sympathy 
with the people and, secondly, frequent elections are 
unquestionably the policy to ensure responsib^ity on 
the part of the members. The brevity of tenure is 
a drawback also in so far as the members cannot 
master the ‘mysteries of business procedure’ within 
so short. a time. 
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The members enjoy the following privilegets : — 

(1) Exemption frono arrest when attending 
Session of the House, 

(2) Salary for their services. 

(3) Freedom of speech in the House. 

(4) Members are free to the business procedure. 

(5) Right to elect their own speaker. 

Q. 6, D< scribe the organisation of the House 
of Representatives and the various stages through 
which a bill passes before it becomes an act in 
the U.S.A. What are the functions of the Speaker 
of the House of Representatives ? Compare his 
position with that of the Speaker of the House of 
Commons. 

Ans. Article 1 Section 3 of the Constitution lays 
down the following rules for the organisation of 
the House for the conduct of the legislative business: — 

(1) The House shall be the judge of the elec- 
tions, returns, and qualifications of its own members, 
and a majority of each shall constitute a quorum 
to do business ; but a smaller number may adjourn* 
from day to day, and may be authorized to com- 
pfci the attendance of absent members in such manner 
and under such penalties as it may provide. 

(2) The House may determine the rules of its pro- 
ceedings, punish its members for disorderly be- 
havicuir, and with the concurrence of two-thirds 
expel a member. 

(3) The House shall keep a journal of its 
proceedings, and from lime to time publish the same, 
excepting such parts as may in their judgment 
require secrecy ; and the yeas and nays of the 
raemhcirs of the House on any question shall, at 
the desire of one-fifth of those present, be entered 
on the journal. 

(4) Neither House, during the session of the 
Congress, shall,, without the consent of the other. 
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adjourn for more than three days, nor to any other 
place than that in which the two Houses shall be 
sitting. 

When a newly-elected House meets, the oath 
of office is then administered to the members. 

After that, the House elects the Speaker, Sergeaut- 
3 1' Arms, Clerk and Door-keepers. The President is 
then notified by the House and the Senate that 
these bodies are ready to receive any communication 
from him. 

The House of Representativea has regular com- Qojjiuiittees 
mittees, forty-six in number, though out of these, 
only a dozen have some important work to do. 

The leading committees are on — 

1. ways and means. 

2. appropriations, 

3. rules. 

4. banking and currency, 

5. interstate and foreign commerce, 

6. rivers and harbours, 

7. military affairs, 

8. naval affairs, 

9. post-ofifices and and post-road.s, 

10. public lands, * 

11. labour and 

12. pensions. 

Fjjrmerly, it was the prerogative of the Speaker Committees 
to nominate the committees. But this prerogative and their 
was taken away from him in 1910-11 when the importance. 
House decided to take upon Itself thef responsibility 
of electing members to the committees. ‘Although 
the transfer of the appointing power from the Speaker 
to the House asserted the authority of the latter, 
the change in practice was more apparent than 
real.’ Most of these appointments are determined 
by the party conferences before the Congress meets, 
and the party caucus simply ratifies the assign- 
ments determined in the earlier meetings. The 
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representatives of tbe minority party do not in- 
fluence the course of legislation to an appreciable 
degree. The only custom that is respected when 
recommending appointments, is the ‘senioiity rule.’ 
Important assignments are made among the members 
according to tlie length of service. All bills and 
resolutions go to the appropriate committees. Only 
those measures which receive favourable considera- 
tion from the committees have any chance of 
success in the House. It is seldom that a bill 
opposed by the committee is passed by the House. 
A bill buried in the committee can only be brought 
before the House if the majoiity of representatives 
put in their signatures. ‘These comiiuitees in fact 
are miniature legislatures. Thomas B. Iteed, a 
famous Speaker, cclkd these committees ‘ the eye, 
the ear, the hand and very often tbo brain of the 
House.’ The committees are inevitable stages in 
the progress of the bill. No bill c.in be acted upon 
by tbe House unless the Committee reports upon 
it. If the committee refrains from reporting on any 
bill, it is aiUomatically killed. It is very rsrely 
that a bill is directly called from The hinds of a 
committee. ‘Favourable action by a committee does ‘ 
not, of course, mean \hat a bill is assured of a 
pa's'sitge ; but adverse action, which is no action 
at all, becomes a sort of automatic asph> xiation. 
'^lost Ihlls are smothered by the committees, as they 
indeed ought to be. The committees of the Cengress 
are therefore the lubricants of the legislative machine. 
Wdlhout then? the introduction of bills would have 
to be ligidly limited or the whole mechanism of 
law- making would become hopelessly clogged.’ These 
committees, however, entail a lot of expenditure. 
Commenting upon this aspect of the system. Beard 
writes ; Bach committee has a well-furnished office 
and many perquisites which are not despised by 
members of (’ongress : that is, it has an allowance 
for secretaries, stationary, and other purposes. Often 
members employ their wives or relatives as clerks 
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and assistants. Undoubtedly a great deal of money 
is wasfed In useless activities, especially in connec- 
tion with the minor committees, but the criticism 
of, the system falls on deaf ears. Although e95ciency 
calls for pruning the outlays of committees, the 
necessity of having assignments for all members 
and jobs for their constituents makes economy in 
this relation well-nigh impossible. 

The process of law-making : — A bill may be The process 
presented by any member of the House. Sirnilarly, 1^^- 
petltions may be presented for various projects by 
different members or propositions may be forwarded 
by the various departments of the Federal Govern- 
ment, by the While House or by the other Cnamber. 

It is. however, the majority of the members of the 
various committees in charge of different subjects 
which framed measures of real importance. 

Thus the bills may be introduced in any one of the 

above mentioned ways. Thousands of resolutions 

and bills are introduced in the early days of each ^ ^ 

session by members either for themselves or on 

the request of organisations which have their 

support. 

After being introduced, each bill is referred o j? f 
to the appropriate committee by the Speaker. Impor- of 
tant bills are assigned to various sub-committ^s committees, 
by the committee to which they are referred for 
careful^xamination of different parts. 

Those who want t o speak in favour or against 3. Holdinf^' 
the bill are given hearing by the committee or of hearings 
sub-committees. “This is done as* a matter of by the 
courtesy, not of constitutional or legal right ; but 
the opportunity to be heard is practically never denied 
to anybody.” The committee may not amend the 
bill and report it favourably or it may introduce 
certain changes in the bill and report it in «. new 4. Action 
form or it may report unfavourably. In certain by 

cases, the committee may not report at all. “On committee 
the average, a committee report about five per cent 
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of the bills referred to it ; the other ninetj^-five per 
cent go into the pigeon-holes of the chairman's desk, 
where they repo?e for a while and are then carted 
down to the cafitol furnaces. The simplest way to 
kill any measuie is, therefore, to have a committee 
refrain from reporting it, because no bill can be 
acted upon by the House until a committee sends 
it up.’* 

After a bill has been reported to the House, it 
calendars, finds its place on one of the three calendars — bills 
relating to revenue, appropriations etc., are placed 
on the Union Calendar : other public bills on the 
House Calendar and bills of a private nature on the 
Private Calendar. 

6. Callin'’- General bills are called up for consideration by 

up bills.” the committees at every daily session iii the morning 

hour. The appropriation bills are discussed by the 
House going into oonimiitee of the whole. 

7. The three The first and the third readings are by title 
readings. only, while the second is a reading of the whole 

measure when amendments may be offered. After 
the third reading, the bill reaches the final stage of 
being formally passed. One-fifth members of the 
House has a constitutional right to get the yeas and 
na^s recorded. 

8. Debates. proceedings in the House are, in fact, 

formal. There are seldom full dress debates. 

Debates in the House of Representatives ar§‘ often 
perfunctory, seldom animated, and very rarely have 
material effeci upon its conclusions. With respect 
to important bills before it, decisions have already 
been made by party leaders ; accordingly there is 
little to be said on such measures by members of 
the dominant group» except by way of explanation. 
The opposition, of course, is allotted a certain amount 
of time as a matter of form, but no one expects 
criticisms from that quarter to produce any surpri- 
sing results Many speeches that appear in the 

pages of the congressional record are delivered to 



I’OLITICAL SCIEK(;E 


43 


empty heucbes during sessions of the Committee of 
the wholct or not delivered at all." 


A bill when passed by the House goes to the Trans- 
Senate. If approved and carried by the Senate in niission of 
the original form, it goes to the President of the 
United States for signature. If the House and ihe 
Senate disagree over the bill, it is referred to repre- 
sentatives of both the bodies appointed by the pre- 
siding officers for arriving at an agreed solution of 
the disputed points. If the President approves the Signa- 
bill, he signs it and the bill is transmitted to the 
State department for official publication. If he vetoes 
the measure, it is returned to the House in which it 
originated along with President’s objections. The 
House enters the objections in its Journal and 
aga n considers it. If after such reconsideration, 
two-thirds of that House agrees to pass the bill, it 
is sent, together with the objections, to the other 
House, by which it is likewise reconsidered ; and if 
approved by two-thirds of the House, it becomes a 
law. In all such cases, the votes of both Houses 
are determined by yeas and nays, and the names of 
the persons voting for and against the bill are entered 
in the Journals of each House respectively. If any 
such bill is not returned by the President within^n 
days (Sundays excepted) after it bas been presented 
to him, it becomes a law as if it was signed by him, 
unless^ithe Congress by their adjournment prevent its 
return, in which case it does not become a law. 


The Speaker of the House of Repri>sentatives is a The posi- 
party man. He is chosen by a party caucus and tion and the 
it IS, therefore, very difficult for him to sit passively 
and watch measures advocated by his party being ^ 
defeated. His position is of greatest importance as 
there is no other acknowledged leader of the House. 

In England, the power of leadership is vested in the 
hands of the Prime Minister who chooses his own 
colleagues. But in the United States, the leadership 
of the House is not '•ested in any one person or a 
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group of persotis by law or custom. This leadership 
is thrust upon the Speaker. “His position,’' writes an 
eminent writer, “is, nevertheless, one of great dignity ; 
in the official hierarchy, he .stands next to the President 
himself, and his powers, though somewhat diminished, 
since 1911, are immense. His tenure, however, 
is brief, being limited to two years’ duration 

of the House, unless bis party secures re-election 
In that case, but not otherwise, his tenure may 
he prolonged. Like his TCnglish prototype, he 

presides ever debates, maintains order, decides 
disputed points, arranges the business of the 

House, and determines, within limits, the order of 
sreaking by recognizing the members who desire to 
addre>s the House. Until recantlv, he exercised the 
still more important function of nominating the 
members of all C< mmiitees and appointing their 
chairmen. This function has now, it has been 
said, transferred to the House itself, and with the 
consequential result that the Speaker’s undivided and 
unquestioned leadership is now shared to some 
extent with the vllhairman of the Commitlee on Ways 
and Means and the Chairman of tile Committee on 
Rates. These functionaries like himself are party 
nominees and party leaders and with him may be 
?a4d to constitute a triumvirate leadership of the 
House. The ( hairman of the former committee 
now generally, acts as the ‘Floor leader’ of his party, 
and is virtually, therefore, leader of tlie ]louse\ while 
the minority have in their own floor leader a leader 
of the opposition,” 

The Speaker of the House of Commons, on the 
other band, from the day he is elected to the office, 
ceases to be a party man. He is neutral in politics 
and is seldom opposed for re-election in his con- 
stituency. He never takes part in the debates. The 
Speakef of the House of Representatives is generally 
re-elected if the same political party controls the 
House but if a change takes place in the relative 
strength of the parties as the result of election, the 
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new party in power is likelv to have its House 
leader (^hen it was in minority) elected as the 
Speaker. Moreover, the Speaker of the House may 
himself participate in the debate, and vote, but m 
that c^se, he will have no casting vote in case of a 
tie. T be^peaker never doss so in England. 

Q. Give a broad outline of the method of 
representa1:ion, constitution, and organisation of 
the American Senate. 

Ans. Article I Section III of the original Constitution pyj-ation 
provided that the Senate of the United States should and 
he composed of two Senators from each State, chosen memership. 
by the legislatures of those States, for six years and 
that each Senator should have one vote. S'evtnteenth 
amendment made in 19 Id. however, alters this 
provision in so tar as it re<inires that the Senators 
should be chosen, not by ,ne legislatures, but by the 
people of the States and lintber lay^ down that the 
electors i:i each vStaie shall have the qualifications 
requisite for electors of the ino-.t niimerous branch 
(4 the State legislature. 

The Constitution directed that ininreJiately after 
election they should assemble and (iivide as equally cQntmuoua 
as mny be into three classes. The seats of the Senators bcnly. 
of the first class should be vacated at the expiration of 
the second year, of the second class at the expiration 
of the fourth year, and of the third class at the 

expirat^n of the sixth year, so that oue-tbird might 
he chosen every second year. If vacancies happen in 
the representation of any State m the Senate, the 

e.xecutive authority of each State is required to issue 

writs of election to fill such vacancies provided that 
the legislature of any State may empower jthe 

executive authority of the State to make temporary 
'rippointments until the people til! the vacancies by 
election as the legislature may direct. The r^r»ult is 
that tie Senate has a sort of continuous life— no one 
election year affects the seat.s of more thin one-third 
of its members. One-third of the members of the 
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Senate are elected after every two years. Four very 
important points to be noticed about the conftitution 
of the Senate thus are : — 

(1) Equal representation of the states in the 
Senate. This practice conforms more to the strictly 
federal principle than the unequal representation of 
provinces in the Canadian Senate. Originally the 
number of states was thirteen and the total member- 
ship amounted to twenty-six ; now the number of 
States being forty-eight, the total number of 
the members of the Senate is ninety-six. Relatively 
to size and population of the country, American Senate 
is the smallest Second Chamber in the world, the number 
of members of the House of Lords being more than 
seven hundred ; of the French Senate three hundred 
and fourteen, of the Canadian Senate ninety-six, 
of the Australian Senate thirty-six and , of the South 
African forty. 

(2) The membership is neither hereditary as in 
the case of the House of Lords in England (though 
there is a tendency in some States, such as Winconsin 
since the rise of the La Follettes, towards the 
emergence of a hereditary principle) nor are the 
members nominated as in the case of the Canadian 
Senate but are elected. " 

**' (3) It has a continuous existence. This has 
been brought about by the fact that one-third of the 
membership of the Senate is renewed every two 
years. All the members are neither elected at the 
same time nor leave simultaneously : ‘Stability and 
continuity’ are secured by the fact that two-thirds of 
the members are always old. 

’ (4) Senators representing a state are not requir- 
ed by the Constitution to vote jointly. Each Senator 
is deemed to represent his State singly and not in 
partnep..hip, with the other Senator. This practice, 
however, is less consistent with the idea of State 
representation (the Senate being a federal house of 
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Congress where the constituent states are represented 
by tbeir^ members) than the rule that the repre- 
sentatives of each State must vote together. This 
rule was observed in the German Bundesrat* 

The vice-president of the United States is the President 
President of the Senate but has no vote unless the 
Senate is equally divided over a bill. The only other 
function of the Vice-President of the United States 
(who is not a member of the Senate, though its Presi- 
dent) Is to take up the Presidency of the Union if the 
President dies, or resigns, or is removed from the 
office or is unable to discharge his duties. The Senate 
chooses also President pro tempore who has to 
exercise the functions of the President in his absence. 

No one can be a member of the Senate if he — Qaalifica- 

(1) is below thirty years in age for 

o menibersnip 

(2) has not been a citizen of the United States 
at least for nine years and 

(rl) is not an inhabitant of the State from 
which he seeks election. 

The legislature of each State determines the time, 

place and manner of holding elections. The Congress proceedings, 

u 1 and se'=*sions. 

may at any time hv law make^or alter such regula- 
tions except as to the places of choosing Senator.^ 

The Constitution requires the Senate and the House 
of Representatives to assemble at least once in every 
year, State can be deprived of its equal sufferage 

in the Senate without its own consent. The Senate 
determines its own rules of procedure and keeps a 
Journal of its proceedings. If desired' by one-fifth 
of, the members present, the yeas and the nays of the 
Senators on any question are entered on the Jouroal 
of the Senate. The Senate can punish its members’for 
disorderly behaviour and with the concurrence of two- 
thirds expel a member. It is the sole judge the 
elections, returns and qualificatious of the members. A 
majority of members constitutes a quorum to do busi- 
ness. A smaller number may adjourn from day* to 
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day and may be authorized to compel the attendance 
of absent members in such manner and under such 
penalties as the House may provide. 

The members of the Senate are divided into 
standing committees and each one of these commit- 
tees is ‘ entrusted with the preparation of a certain 
part of the Senate’s business.’ The leading 
committees are on — 


(1) appropriations, which advises the Senate on 
the spending of money, 

(2) finance, which considers questions affecting 
the revenue, 

(3) foreign relations, wliich considers foreign 
relations, 

t4) iudiciary. 

(5) military affairs, 

((^) naval affairs, 

(7) interstate coinmerce and 
(S) v')ensi«)ns. 


Frotn time to time, the standing committees are 
supplemented by the select committees chosen for 
some particular function and dissolved when they 
have fulfilled their duties, V'arious proposals made in 
t^e Senate are referred to appropriate committees 
which consider those questions by looking into merits 
and demerits. The committees then report to the 
Senate. Report may be lavourable or unfavourable. 
Commeuting upon the influence of the committees, 
Wilson w'riles"thus in ‘The State' : — 


fntiner.ce of 
Committeea, 


‘ Its standing committees have a very great in- 
fluence upon the action of the Senate. The Senate is 
naturally always inclined to listen to their advice, for 
each committee necessarily knows much more about 
the suk'ccts assigned to it for consideration than the 
rest of the Senators can know. Its committee orga- 
nization may be said to be of the essence of the 
legislative action of the Senate : for the leadership to 
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which legislative body consigns itself is of the 
essence of its method and must affect, not the out* 
ward form merely, but the whole character also of 
its action. Under every great system of government 
except our own, leadership in legislation belongs for 
the most part to the ministers, to the executive, which 
stands nearest to the business of governing ; it is a 
central, and, as evidenced by its results, extremely 
important characteristic of our system that our legis- 
latures lead themselves, or, rather, they siifter 
themselves to be led along the several lines of legisla- 
tions, by separate and disconnected groups of their 
membwjbi^ 

“Of ail the second Chambers, the Ameri^ 
can Senate is perhaps the strongest and the Cana- 
dian Senate the weakest,#" Discuss. 

if 

Ans. 8. The power exerted by the Senate in Senate 
r. S. A. is indeed very great. The Constitution has exercises 
endowed the Senate with important executive, judi- ji^P^rtant 
cial and legislative powers. The executive power execii- 
enjoyed by the Senate has specially lifted it above the tive powers, 
second Chambers of the world and accounts for its 
strength and influence. The Constitutions of France, 

Hri ain and Canada will not be much disturbed even if 
the second chambers in these countries vvere to^'4)e 
lifted out of the governmental scheme, but to take 
away the American Senate is ‘ to eviscerate the 
Fede^ government.’ The secret of the strength 
of the Senate, as already mentioned, is to be found in 
the executive power which it enjoys. 

The two imporUut executive powers enjoyed hy 
the Senate are that 

(1) its consent is necessary for nominations Kxecative 
made by the Pre-ident of the ambassadors, public powers of 
ministers, consuls, judges of the Supreme Court and all the Senate, 
other officers of the United States. 

(2) A treaty signed by the President needs rati- 
fication by at least tw’o-thirds of the Senators present. 

Appointments*—^£er\:&m nominations made by 
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the President, for instance, of the members the 
Cabinet, ambassadors etc. are usually assented to by > 
the Senate. But when offices to be filled in are 
in the States, the ‘Senatorial courtesy’ requires that 
the President will choose those men only for such 
positions whom the Senators or the Senator repre- 
senting those states recommend. 

‘Senatorial courtesy’ is the legitimate expecta- 
tion of every Senator that the President will 
choose as incumbents of certain civil service 
positions only those persons who politically or 
socially satisfy the Senators from the State in which 
the offices are located, or whence the candidates 
come. There are two reasons why even strong 
Presidents like Wilson and Roosevelt had to bow 
before this practice. Firstly, the President must 
secure the support of the Congre'^s and this seems 
to be the only course that can help him to that 
end and secondly, the number of appointments to be 
filled in ])eing very large, the President must depend 
upon the man ‘on the spot’ who knows the candidate 
personally or, at any rate, more intimately. 

This power of sharing the re.sponsibility for 
making appointments with the President was con- 
ferred upon the Senate* !)y the framers of the Con- 
stitution so that the President might not become 
an autocrat. Put now it is realised that the best 
method would have been to institute a public ser- 
vices commission for making such appointments as 
the present ]>r,ictice has simply developed into ‘u 
simple engine* of Senatorial rapacity, very expensive 
to the nation.’ blven appointments of Cabinet officers, 
though generally immune from Senatorial interference, 
are sometimes luterfsred with as was the case when 
the Senate repeatedly rejected President Coolidge’s 
candid^ite for attorney-generalship. As to the power 
of the President to remove an officer, a judgment 
delivered in 1926 fa^ured his right to do so. 

Treaty power^^^hs already mentioned, Article 2, 
Section 2 (2) requires that a« treaty signed by the 
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Presidei^t must be ratified by at least two^thirds of 
the Senators present. This power was conferred 
on the Senate as it was intended by the framers 
of the Constitution to act as a council, qualified by 
its moderate size (the Senate then consisted of twenty- 
six members) and the experience of its members, 
to advise and check the President in the exercise 
of his powers of appointing to office and concluding 
treaties. Roosevelt found the attitude of the Senate 
on foreign policy so obstructive and provocative that 
he took to concluding ‘‘agreements ’ instead of formal 
treaties ; but that policy cannot be applied in all cases 
and the fate of Versailles Treaty in the Ser^e shows 
the great power it enjoys in this sphere, '’though the 
initiative lies with the President, yet he has all the 
time to look to the Senate as ultimately he will have to 
turn to it for approval. The influence of the Senate has 
always been powerful in foreign affairs and the 
Senator who is elected the chairman of the Committee 
on Foreign Affairs is indeed a very powerful per- 
sonality, This power raises the Senate much above 
the House of Representatives in prestige. 

Impeachment — A Judicial power , — Article Power of 

t ie ct ion 3 ( Uj of the ^Constitution confers thTimpeach- 

,J?ciwer -J oX impe.acfinifint.- on . the Sonate, Thjjmenta- 
Senators are on oath, when sitting for that purpose. i*idicial 
Chief Justice presides v^en the President of 
the United States is tried. person can, however, 
be coS^lcted without the concurrence of two-thirds 
of the members present. Judgment in cases of 
impeachment, however, cannot extend further than 
to removal from office and disqualification to hold 
and enjoy any office of honour, trust, or profit under 
the United States but the party convicted is liable 
and subject to indictment, trial, judgment and 
punishment according to law, Fouf' federal jwdges 
and one President have been impeached up till 
now of whom two federal judges and the President 
were acquitted. In addition to these, a Secretary 
for War and a Senator have also been impeached. 



5*2 


TTIE COXSTirrTION OF U. S. A 


Legislative Power , — The Senate exercises co- 
ordinate powers with the House of Representatives 
eycept - tha t monev- jfillfi musl: o riffioate in xhe-^iouse 
of Representativest^tt is a severe check on the Lower 
ffouse. Jii_caai^Q£ disagreement between the House of 
Rep«sentatives and the Senate, a compfoinise is achiev- 
ed bj .means of a mixed committee but ‘^that compro- 
mise is usually dictated... by. Though 

the~~SeDate has no power to originate money bills 
yet it can amend and reject such bills coming to it 
from the Lower House. Sometimes the Senate 
actually converts this power of rejectipn and amend- 
ment into the power to originate. ‘T^...-Tax LawSu. 
.Df...l321 were introduced by the House, but the 
Senate substituted its bill in 833 amendments, and 
won completely on 700 of them and compromised^ 
on most of the others.J d^iuer give^.’ the following 
causes which have enabled the Senate to acquire 
this strength : — 

(1) longer term, 

(2) Coptinuons existence, 

(d’ Progress of congressmen from the {{epresen- 

tatives to the Senators. 

» 

(4) The connection of the .Senate with the political 

machinery, 

(5) Small size. 

(6) Absence of closure. 

'The complete freedom of 4pbate-,in the Senate 
under which any single Senator may keep the floor 
as long as he desires and may discourse upon any 
subject enables the Senators to obstr uct legislation.-. 
Speech in the Senate may mean life or death to the 
project and hence people are interested in such 
debatcs.^-'SiCLCe i9i7*. however,- a very mild form 
pf control has been introduced by which two-thixds 
o£iJhe Senate can impose the closure. 

Strong comments on the powers of the Senate 
are as follows 
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“ The powers of the Senate are very great. Pro* 
bably n«f second chamber in the world to-day has 
an influence so real and direct, not only in the 
most obviously national concerns, such as foreign 
affairs, but down to the n^utest business of legis- 
lation, including finance. So powerful ihe Senale,« 
indeed, that Pr^essor Laski regards it.., as the 
effective Federal Chamber in the United States, 
(■ertainly nothing that either the executive or fHe 
House of Representatives is legally empowered to do 
can modify the rights which the Senate not only 
constitutionally possesses, but actually enjoys. Through 
the standing committees into which it divides itself 
it is able to cope with the multifarious ciuestions, 
which come before it, and to keep in touch with the 
executive department which works in isolation from 
the legislature. The most powerful of all the 
committees is * the Committee on Foreign 
Atlairs, for in this department (excepting an 
actual declaratiou of war) the Senate alone 
ultimately controls the actions of the Presi- 
dent. Treaties are ratified not by the Congress as a 
whole, but by the Senate, and this is perfectly 
legal, for in the House of Representatives the States 
are represented in the most, diverse proportions. 
At '^o time was the diplomatic power of the Amercia.s» 
Senate more clearly manifested than at the end of the 
Great War ,wben the work of President Wilson, who 
had signed at Paris all the Treaties and the Covenant 
ot the Cfage of Nations on behalf of the United States, 
was entirely undone by the action of the Senate, 
which un(]ualifiedly refused to honour the President’ 
signature to any one of the instruments of peace. 

The House of Representatives and the Sena'te 
compared. 

Beard thus compares the House ^^and 
Senate . — The Senate is the smaller body, being 
composed of ni nety-six m embers, as against 435 in 
the House of Representatives. Generally speaking 
its fellowahip include^ statesmen older in years 
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and jvider io poiiiieal expeirence. Freqaently the 
Senators have previously served in some br&nch of 
State Govertrpient or in the House of Represen- 
tatives. As their term is. .longer and the chance.9 
of re-e’ectTon greater, they are usually better acquain- 
ted n'Ot only with the problems of law-making but 
also with the inner working oi the Federal adminis- 
tration. 

‘'The influence of the Senators, due to age and 
experience, is augmented by their position as party 
leaders within their respective states. Through 
their right to pass on many presidential nominees, 
they have a large power over appointments to fed- 
eral offices ; sometimes they are able by this means 
to construct political machines of extraordinary 
strength. Their command over party resources 
within their states enables the Senators to bring 
more or less pressure on the members q{ '' their 
party in the House of Representatives. ..^<Ovving to 
the almost unlimited freedom of debate in that 
chamber, each member can block some bills indefl- 
nitely and force the consideration of others. Al- 
though the Constitution provides that revenue bills 
must originate in the lower chamber, the Senate, 
in practice, pays little attention to that mandate, 
v^^^dom does a debate in the House attracts the 
attention of the press throughout the country, 
but Senatorial dissensions Irequeotly break into 
f JiewsJ Whether on its merits o\- not, 
completely overahadows the House in both 
gQVcrnm^t and politics. * There ia more 
independence in the Senate. The Senators care 
less yfor party bondage and are not very 
con^rvative.” 

y ¥ot Canadian Senate, see Canada. 

9 . How 18 the American Cabinet consti' 
luted ? Describe the relation of the Executive to 
the Congress in U. S. A. 

Ans. The only provisions made by the Constitu- 
tion about the .relation betvAjen the President and 
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his executive is The President may require the ^ppoint- 
opini&n in writing of the principal officer in each of ment of,tbe 
the executive departments upon any subject relating heads of the 
to the duties of their respective offices. The 
constitution is silent over the way in which President’s 
cabinet is to be constituted. As a matter of fact, 

It is the Congress which has created the various 
departments one after the other. 

The three departments of State, of the Treasury 
and of War were created by the first Congress in 1789. 

The departments of Navy, Post-office, The Interior, 

Justice, Agriculture, Commerce and Labour were 
created in 1798, 1829, 1849, 1870, 1889, 1903 and 
1913 respectively. The heads of the departments are 
known as the Secretaries of those Departments. 

Attorney General is the head of the department of 
Justice. There are thus at present ten executive 
departments. 

The heads of the departments are chosen by the 
President. Consent of the Senate is required but that 
is practically formal as the Senate seldom interferes 
with the President’s nominations to such offices. The 
Senate, however, asserted itself in 1925 when it 
humiliated President Coolidge by the repeated rejec- 
tions of his candidate for the Attorney-GeneraP^p, 

The Senate did this deliberately as ‘Mr. Warren’s 
past w’as alleged to have been not such as to warrant 
a belief in his zeal to prosecute Trusts.’ Though the 
Prefffient can choose anybody he likes as the head 
of the department, yet, in practice, he takes only 
the members of his own political party. 

Other considerations are : regard for proper 
geographical distributions (vigorous protests Would 
be made by the unrepresented areas), desirability of 
conciliating the dlderent factions of the part\% 
reward for the supporters in the election, ^personal 
friendship and the candidate’s fitness for the job 
and experience. Andrew W. Mellon, for instance, 
was taken in three successive cabinets by President 
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Kelation 
with the 
President, 


Harding (1921), President Coolidge (1925) and 
President Hoover (1921). This was, ho»jvever, 
possible because all the three Presidents belonged to 
the same political party. 

The work of the head of the department, 
however, is not prescribed by the President, but is 
defined by acts of the Congress. The President never- 
theless, sees that the duties assigned by law are 
faithfully executed. The President is not bound to 
consult Lis cabinet nor does he need its approval for 
any action. The cabinet, however, meets twjce in a 
week — on Tuesdays and Pric'ays — and discusses 
matters placed before it by the i’resident. “Sometimes 
the President has already made up his mind and 
merely brings a matter before ihfe cabinet for sugges- 
tioi s as to details. Lincoln, for instance, did not 
consult his cabinet on the Emancipation.Proclamation 
until he had himself decided that it ought to be 
issued. On many other important .matters, he 
left them in the dark. Andrew Jackson, a generation 
earlier, found his cabinet an encumbrance upon 
his freedom of decision and for nearly two years 
called no meetings at all... . In general, there has 
been a world of difference in the personality of the 
Presidents and hence i*. their relations with their 
reiP|>ective cabinets. Four or five members of bis 
cabinet virtually controlled President Buchanan 
dur ng the latter part of his term. Buchanan became 
a soil of regent while the cabinet conducted., the 

Oovernment of the country. The relation of the 

President to his immediate advisers is a matter on 
which it is impossible to generalise, for no two 
.Presidents have done exactly alike," The heads of 
the ‘departments, according to some writers, are 
simply glorified clerks who can be removed by the 
President if he finds any one of them avowedly 
opposed^i .0 the policy he want.s to follow with respect 
to any matter. The chief administrative functions 
of the head of the department are to make appoint- 
ments and removals the chief legislative functions 



POLITIC A I. SCIENCE 


57 


are to prescribe regulations for the government of his 
departmefit, to suggest legislation on the basis of 
the work of his department, and to help legislation by 
appearing before Committees and writing to the 
Senators and the Legislators in favour or against any 
proposed measure ; and finally, the quasi-judicial 
function of the bead is to hear cases carried up from 
the lower administrative divisions under control. 
His decision is final if within law. 


As already mentioned, there are ten executive Ponctions 
departments ; their functions are given below. — of depart- 

ments. 


/. Department of State.- It corresponds to 
what is known as the Foreign Office in other countries 
and is concerned with the relation of the United 
States with foreign countries. There is, in addition 
to the Secretary *of State, Under Secretary, Assistant 
Secretaries, Economic Adviser and Historical 
Aviser. 


Department 
of State. 


Divisions are 


1. International Conferences and Protocol. 

2. Current Information. 

3. Treaty. 

4. Foreign Service Personriel. 

5. Far Eastern Affairs. 

6. Latin-American Affairs. 

7. Western Europeau Affairs. 

8. ‘^ear FZastern Affairs. 

9. Mexican Affairs. 

10. Eastern European Affairs. 

11. Passport Control. 

12. Foreign Service Administration. 

If. Department of Treasury. — 

Its functions are : — 

(1) The collection of the public revenues, Department 

(2) The disbursement of revenues collected. of Treasury. 

(3) The auditing of accounts of all departments. 
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(4) The supervision and regulation of the 
national banks and of the currency of the 
United States. 

(5) The coinage of money. 

(6) The collection of certain industrial and other 
statistics. 

Depariment of War. 

of War. 

The main divisions are : — 

(1) Personnel Division. 

(2) Military Intelligence Division. 

(3) Operations and Training Division. 

(4) Supply Division. 

(5) War Plans Division. 

It is in charge of all the arms — infantry, cavalry, 
field artillery, coast artillery, engineer corps, air 
corps, signal corps and military training schools aid- 
ed by the Congress. To this department are also 
attached bureaus of Insular Affairs and Militia. 


Department 
of Navy. 


IV, Department of Navy, 
Divisions are : — 


(1) War Plans Division, 

(2) Ship Movements Division. 

(3) Intelligence' Division. 

It is in charge of all the naval forces of the 
United States and the Naval War College. To this 
department are attached the bureaus of Navigation, 
Yards and Docks, Ordnance, Construction anc!" Repair, 
Engineering, Supplies and .Accounts, Medicine and 
Surgery and Aeronautics. 


Department 
of the 
Interior' 


V. Department of the Interior, 

It has the charge of : — 

(1^ (xeneral Land office which is concerned 
the management of the public lands. 

(2) Office of Education. 

(3) Indian affairs. 

(4) Geological Survey. 


with 
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(5) National Park Service. 

(6) * Patent office which issues and records 

patents and preserves the models of all 
machines patented. 

(7) Alaska Railroad. 

(8) Keeping and distributing of public docu- 
ments. 

(9) Howard University. 

(10) Administration of Alaska, and Hawaii. 

(11) Reclamation and 

(12) Payment of pensions and distribution of 
bounty lands, 

VI. Department of Justice. The Head of 
the Department is not known as the ‘ Secretary ’ 
as is the case with other departments but 
is known as Attorney General. There is 
also a Solicitor General and Assistant Attorneys 
General in charge of Customs Cases, Taxation, 
Claims against the United States, Finance and 
General Uitigation, Public Land Cases, Criminal 
Practice and Procedure. To this department are 
attached the bureaus of Prisons and Investigation. 
There are Solicitors for departments of Treasury, 
Commerce, Labour and States. In fact, it is this 
department from which the federal authorities recede 
legal advice and w’hich supervises the conduct of all 
litigation in which the United States is a party. The 
departpient has been called the lawyer force of the 
government. 

VII. The Department of Labour was created in 
lbl3. The bureaus of Labour statistics, Immigration, 
children, Women, Naturali/^ation, Industrial Hous- 
ing and Transportation are attached to this depart- 
ment. The duty of the department is to look after 
the welfare of wage-earners. 

m 

VIII. Department of Agriculture, The duty 
of the department is to promote and encour- 
age scientific research in agriculture, to look 


Department 
of JiisticB. 


Department 
of Labour. 
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after the agricultural interest of the country and to 
collect statistical data pertaining to agricultwe. To 
this department are attached the bureaus of Weather, 
Animal Industry, Dairy Industry, Plant Industry, 
Chemistry and soils, Entomology, Biological Survey, 
Public Roads, Agricultural Economics and Home 
Economics. 


DeparticeJit Department of Commerce, 'I'he Deparl- 

of n:enc of Commerce and Labour was created 

Commerce, in 1903. Later on, in 1913, a separate Depart- 
ment of Labour was established and the Depart- 
ment of Commeice was left with the duly of further- 
ing and promoting the foreign and domestic com- 
merce, mining, shipping, lishing and manufacturing 
industries. In addition to it [are attached the bureaus 
of Census, Standards, Light-houses and Navigation. 
This department is also in charge of Co^st and Ceode- 
tic Survey and has a Radio Division and an Aeronau- 
tics Branch. 


Post-Office 

Department 


X. Post-Office Department. The Head of 
the Department is known as Postmaster General. 
He has four Assistant Postmasters General 
incharge of different divisions. The Depart- 
ment IS concerned with the carrying and delivering of 
le## 3 rr, and parcels and arranges for the transmission 
of money from one place to another. The work is 
divided into different divisions, for instance. Railway 
Mail Service division, Air Mail Service division, •J'^ter- 
national Postal Service division and so on. 


This account of the organisation of the execu- 
tive departments shows the complicated nature of 
admipistrative machinery. More than five million 
persons are employed in various capacities. 

The Executive and the Legislature : — '"'In all 
other naiir?dern Government.s, the heads of the ad- 
and the miDistrative departments are given the right to sit 
legilature.8 in the legislative body and to take part in its pre- 
ceedings. The legislature and the executive are thus 
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associated in such a way that the ministers of state 
can lead the houses without dictating to them, and 
the ministers themselves be controlled without being 
misunderstood, — in such a way that the two parts 
of the Government which should be most closely 
co-ordinated, the part, namely, by which the laws 
are made and the part by which the laws are executed 
may be kept in close harmony and intimate co- 
operation, giving coherence to the action of the one 
and energy to the action of the other.” In U. S. A., 
however, the three branches of the Government, 
viz., the Executive, the Judiciary and the Legislature 
are independent of one another and are constitutional- 
ly shutoff from any kiind of effective and useful co- 
operation. The legislative power is vested in the 
Congress ; the executive power in the President and 
the judicial po^vver in the Courts. The theory of 
Separation of Powers advocated by Montesquie to 
be the only safeguard of the liberty of the citizens 
is carried to its logical end in the American Consti- 
tution. Neither the President nor the members of 
his Cabinet can sit in the House and the Senate. The 
executive and the legislature were made independent 
of each other. Criticising this arrangement, Finer 
observes : It destroyed the concert of leadership in 
government which seems so important in an age ^ 
ministrant politics. The framers of the Constitution 
separated the executive sources of knowledge from 
the Lagitulative centre of their application ; severed 
the connection between those who ask for supplies 
and those who have the power to grant them ; 
introduced the continuous possibility of contest be- 
tween two legislative branches : created in each the 
necessity for separate leadership in their separate 
business, and made this independent of the existence 
and functions of the executive. 

w’* 

As a matter of fact, it has been found both 
impracticable and undesirable to keep the departments 
separated. The indirect relation between the legis- 
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lature and tbe executive has been establishc;d by the 
following customs and official actions ; — 

(1) Party is the greatest political tie that binds 
the executive branch of administration to legislative 
branch. * The President is regarded as the leader 
of his party, and it is to him, rather than to the 
Congress that the people look for the enforcement 
of specific promises contained in the platform or made 
officially during tbe presidential campaign. The 
Congress can not, therefore, ignore the leadership of 
the President, and however sharply it may oppose him 
on occasion, it must give heed to those propositions 
on which he has unquestioned national support. ’ 

(2) The Constitutional provision that the President 
shall from time to time give to the Congress informa. 
tion of the state of the union and recommend to their 
consideration such measures as he shall judge 
necessary and expedient, brings the two branches of 
Government closer. These communications to the 
Congress may be spoken addresses or written 
m -ssages. 

(3) The fact that the President has to consul! tbe 
Senate in important appointments and get its approval, 
constrains him to pursue a policy agreeable to the 
Senate ; otherwise the Senate may hold up the 
confirmation of his nominees. 

(4) The practical necessity of co-operation in 
formulating and enforcing laws compels the doiTgres.s 
to ask the executive to supply documents and papers 
and allow officials to appear before the Committees. 

(5} The help of the departmental heads is 
invoked in the framing of bills. 

(6) The Congress is etnpowered by law to call 
upon "he treasury department for financial ii forma- 
tion.. 


(7) The use of President’s veto on Congressional 
bills also bridges an important gap. 
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(8) Ijifluential individuals and Associations, 
with their particular programmes try to bring about 
closer relations between the executive and the 
legislative, by insisting on united action on the part 
of all the organs of the federal government. 

Q. 10. Compare the Presidential system of 
Government in U. S. A. with the Parliamentary 
System of Government in Britain and discuss 
their relative merits and demerits. 


ing 


Ans. Lord Bryce thus analyses the distinguish- Lord 

features of the Presidential and Parliamentary Bryc*'’s 

rir.,. , _ analysis of 

the systems 


Systems of Government 


Presidential System, — (l) An Executive Head Presidential 
of the State, elected by the people for a term cf years, System in 
removable by impeachment for grave ofTences, but 
otherwise irresponsible to the legislature but entitled 
(o address it. empowered to appoint and dismiss 
the chief officials and to conduct the external affairs 
of the country, though ni these two functions, one 
branch of legislature is associated with him. 


2. A group of Ministers, called the Cabinet, 

appointed and dismissed by the President, acting: 
under his orders and responsible to him but not to the 
legislature, and incapable of sitting therein. > 

3. A legislature, consisting of two Chambers, 

elected by the citi/.ens, for a term of years and 
not by the President. Their power of 

passing resolutions or statutes is subject to a veto by 
the President, but any enactment so vetoed can be 
repassed and so becomes law by a majority of two- 
thirds in each Chamber, 

• 

Parjiiamentary System . — (l) A (titular) Execu- Parliamen- 
tive Head of the State, hereditary and not elected, who tary System 
is not responsible to the legislature nor removable Britain, 
by it. 

(2) A group of Ministers, virtually, if not 
formally, selected and dismissible by the House of 
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Merits and 
demerits of 
Presi- 
dential 
System. 


Commons, and responsible to it. This group, 
constituting the working executive, is called the 
Cabinet, and its members must be members of the 
legislature. 

is) A legislature, of two Chambers, one of them 
elected by the citizens for a prescribed term of years 
and the other hereditary, but liable to be dissolved 
by the executive head which means in practice 
the Cabinet, 


Which system is the better ? 

V-lduch can be said both in favour and against 
each system but it must be admitted that each is the 
product of its environment and if transplanted in the 
country, may not work smoothly. ( Discussing their^ 
merits is “like engaging in a debate upon the relative 
powers of ah elephant and a whale. ‘ Each is fitted to 
its. own -elemerrt- and would make a liidicroHs 
showing were it t-o-change habitats. Both the English 
and American cabinet systems have served satis- 
factorilv, each in its own political sphere, and the 
adaptation of the agent to its environment is as 
essential in the body politic as in living organisms. 
Jlf^the American system shows its weakness in the 
defective co-operation which it provides between the 
two great arms of Government, it has an off-setting 
peril in the protection which it affords against any 
/|mdue grauVitation of t:ower into a few hands.” 

Nevertheless, we may note the ?bTlowing 
more important points about each system : — 


The Presidential system as it operates in 
U. S. A. : — 

(l) The Constitution of the United States is 
based on an attempt to make a sharp separation 
betwieen the executive and legislative powers. This 
was done with a view to secure the liberty of the 
citizens. The power of the House of the Represent- 
atives is considerably diminished by the fact that it is 
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elected only for two years, is in recess for a large 
part of tbe year and in fact begins its session long 
after the election has taken place. The President 
on the other hand is elected for four years 
and may remain in * office Ifor eight years. But 
the President himself may by confronted with a 
hostile party in the House in the latter years of his 
administration. Thus neither the President nor the 
Congress can exercise its powers autocratically for 
a long time. 

(2) The executive and the legislative work goes 
on smoothly, uninterruptedly and without any dis- 
traction as the work of the one cannot be upset by 
the other. 

(3) Party division is less rigid. In America, in 
both parties, both the progressive and conservative 
elements are to be found and membership of the one 
or the other is far more a matter of locality and 
chance than of deliberate choice on poUtical 
grounds. The party discipline is not so strict and 
legislatures are dominated to a lesser degree by the 
parties than is the case in Britain. Parties do not 
stand for different political principles but are simply 
organised to make workable the system of Govern- 
ment based on the theory of separation of powers. 

(4) There is a greater sense of stability as thvi 
changes in the personnel of the governmental machinery 
(executive head and legislative) take place only at 
staie.d_i:itervals. 

f5) There" is leas danger of hasty legislation and 
unwise action as the legiclature can withhold funds 
Pnd thus check the executive in any project which 
it considers ri«;ky and similarly the executive can 
check dangerous legislation by exercising the power 
of veto. 

(b) As Lord Bryce puts it, under (this system, 
‘the moderate elements in the country need not fear 
a sudden new departure ; the demagogue cannot carry 
his project with a run.’ 
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(7) The Presidential system makes for safety 
though it lacks promptitude. f 

On the other hand, 

(1) The Presidential system is rigid and inelastic. 

(2) The administrative and financial difficulties 
with which the executive is sometimes faced make 
for delay and unsatisfactory administration. 

(3) Under the Presidential system, the nation has 
no influence except at the time of election. As the 
President and his Cabinet is not responsible to the 
elected representatives of the people in the legislature, 
they need not care for them. 

(4) The President cannot compel legislation by 
the threat of resignation or the threat of dissolution. 

(5) In case difference of opinion arises between 
the legislature and the executive, the former is 
forced to fight the latter and the latter is forced to 
fight the former and so very likely they contend to 
the conclusion of their respective terms.’’’ 

(G) The separation of powers in America has 
resulted in working at cross purpo-es and delay and 
confusion has sometimes been the result. ‘‘ The 
Reparation of Powers has for some purposes turned 
out to be not the keeping apart of things really 
distinct but the forcible disjunction of things natural- 
ly connected. There is no certainty that the legislature 
will carry out the wishes of the adminisroxtl^n. 
however reasonable. They may even decline to 
pass the statutes needed to give effect to treaties 
duly ratified.” 

*’(7) Finally, as Lord Bryce writes it, ‘‘ the Presi- 
dential system leaves more to chance than dees the 
Parliamentary. A Prime ilfinister is only one oat of 
a Cabinet, and his colleagues may keep him straight 
and supply qualities wanting in him, but everything 
depends on the character of the individual chosen to 
be President. He may aim at standing above party 
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and use kis authority and employ his patronage with 
a single eye to the nation's welfare, or may think 
first of his own power and his party's gain, and play 
for his own re-election. The re-eligibility of the 
President has so often been supposed to unduly 
affect bis action that many A.merlcans think that he 
should be legally disqualified for a second continuous 
term of office." 

Pari) ament ary system (as it works in Britain ). — 

(l) If the ministers are defeated on any important 
measure in the House of Commons, or if any vote of 
censure is passed upon them in that House, they 
resign and another ministry is formed which is 
supported by the new majority. This practice secures 
the responsibility of the executive to the elected 
representatives of the people. The executive must 
carry out the wishes of the people whom the nation 
has returned in majority. 

(2) The executive can appeal directly to the 
'nation at a general election against the legislature. 

Tf a defeated ministry ihink that the House of 
Commons in its unfavourable vote has not really 
represented the opinion of the constituencies, they 
can advise the Sovereign to dissolve the Hou'^e and • 
order a new election. Such advice is usually 
accepted by the Sovereign. 

(3) T he responsibility for the actions of the Crown 
is accfe^lt^d by the ministers inasmuch as thev are 
required to countersign all the public acts of the 
sovereign. This lifts the Sovereign from the sphere 
of party politics and enable him to exercise a steady-^ 
ing and unifying inlluence. This role cannot he 
eflectively, filled in by an elected President. 

(4) The measures of the Cabiuet are taker^ in 
concert as the members are jointly responsible and 
must resign together. This secures the fullest 
responsibility of Cabinet to the Parliament as 
otherwise if only the me^iber condemned were to 
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be thrown out by the executive, the Parliame'it will 
not be able to exercise an effective control. 

(5) The Cabinet has a very effective control 
over the time of the House and can decide the 
priority of business and the amount of time to be 
allowed to the discussion of each topic. 

(G) The legislative programme is determined by 
the Cabinet which can, therefore, bring into closer 
relationship its general principle with the advice 
given by the administrative experts. 

(7) As the responsibility for financing the 
government rests in the Cabinet, it can easily corre- 
late its ways and means to expenditure. 

(8) The presence of the ministers in the legisla- 
ture has two attendant benefits. “ Bdlng in constant 
touch with members of the opposition Party as well 
as in still closer contact with those of their own, they 
have opportunities of feeling the pulse of the Assemb- 
ly, and through it the pulse of public opinion, and can 
obtain useful criticism, given privately in a friendly 
way, of their measures, while the members can by 
their right of questionmg ministers call attention to 
(Uny grievances felt by their constituents and can 
obtain information on current public questions. Like 
other things, the right to interrogate is frequently 
abused, but any one who has been a minister in the 
British House of Commons values the means gives 
him of correcting or contradicting erroneous state- 
ments, of repudiating calumnies, of explaining the 
reasons for his administrative acts without being 
obliged to seek the aid of the newspapers.^’ 

(9) The Cabinet system secures promptkude and 
vigour in action. It enables the nation to fix responsi- 
bility^. Moreover, as LordSBryce writes. The alterna- 
tion of power from one party to another provides in the 
leaders of the opposition men who can criticize with 
knowledge the policy of their^ successors, and who if 
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called upon to succeed those successors, bring in their 
turn so^ie experience with them. 

f (10) “ On the whole,” writes Dr. Finer, with 

the exceptions here and there, the British Cabinet 
system offers quick, vigorous, thoughtful and respcnsi- 
ble leadership ; it is controlled, but not stultified ; 
threatened but not executed ; (luestioned but not mis- 
trusted ; politically partisan but not personally mali- 
cious; restrained as much by the spirit of responsible 
power as by its institutions and sanctions, and Taniis- 
like, it looks, at once to the people and to the Senate.” 

On the other baud, one may notice the following 
shcrtcominfia of the system : — 

(1) The fact that the Cabinet is responsible to the 
House of Commons which may overthrow it at any 
moment shows*that the latter may compel that body 
to allow its measures to be guided not always by 
w'ise judgment but by craze for popularity. The 
principle of popularity which lies at the root of 
government sometimes results in a lowering of the 
standard of efficient statesmanship. 

(2) The working of Parliamentary system de 
pends essentially on the orgamsation of party system. 
In Great Britain, two party system has no doifbt 
facilitated the working of the parliamentary institu- 
tions and has resulted in the existence of stable 
goverp ment. The average length of a Cabinet in 
E norland, frcra the Grey Ministry to the end 
of the Baldwin Ministry iu 1929, has amounted 
to an average of three and three quarter years. 
But the position is weakened when there is a ^ood 
number of parties in the country. Group alliances 
lead t» weak and unstable governments as has been 
the case in France. This weakness of the (rovernment 
as a body, and the weakness of party formations, tends 
to add to the importance of the individual member, 
who holds his seat far more on grounds of personality 
than in countries wher^e the party system is stronger- 
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(3) Ministers cannot devote their attention un- 
interruptedly to the executive work as much df their 
time is taken up by the Parliamentary work. 

(4) Some of the ministers, e. g., the Prime 
Minister, the Secretary for Foreign Affairs, the 
Chancellor of the Exchequer, the Secretary for 
Colonies have to go out of the country frequently to 
participate in the world conferences and world affairs. 
This results in the neglect of current domestic business. 

(5) The power of dissolution possessed by the 
cabinet sometimes leads the members to acquiesce in 
certain measures which in reality they do not approve 
of. Dissolution of the House means new 'Election, 
expenses, uncertainty and all other usual worries. 

(6) ‘^*^arliamentary system,” writes Lord Bryce, 
“ intensifies the spirit of party and keeps it always on 
the boil. Even if there are no important issues of 
policy before the nation, there are always the offices 
to be sought for, One party holds them, the other 
desires them, and the conflict is unending, for im- 
mediately after a defeat, the beaten party begins its 
campaign to di slodg e the victors. It is like the in- 
cessant battle described as going on between the red 
corpuscles and the invaaing microbes. In the legisla- 
ture, it involves an immense waste of time and force. 
Though in theory, the duty of the opposition is to 
oppose only the bad measures and to expose only the 
misdoings of the Administration, in practiftr.,. jt 
opposes most of their measures and criticizes most of 
their acts. Legislation is, either as in France, apt to 
be sacrificed to ‘ interpellations ’ intended to damage 
the Cabinet, or, as in England, to be delayed and 
clogged by the interposition of party conflicts.’' 

» 

(7) Debates are often deliberately prolonged by 
the op{\osition in order to obstruct the passage of 
certain bill^which it does not like. 

(8) It Parliament completely dominates the 
ministry, the latter loses the respect of the nation and 
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if the ministry dominates the rarliament^ the conse- 
quences are still more disastrous as it strikes at the 
root of democracy. 

(9) The promptitude and vigour of action possi- 
ble under this form of government is not without its 
disadvantages. It is often secured at the cost of due 
deliberation and may result in errors. 

(10) According to some writers, the size of the 
British Cabinet is too large for effective discussion. It 
makes it almost impossible for each minister to contri- 
bute his best aud participate fui y in the formulation of 
policy, EjyaMf^lierwise, the Cabinet is over worked. 

Q. Ml. Describe the power and orga*- 
nisation of judiciary in U. S. A and examine 
the part which the Supreme Court plays in the 
American governmental system. Contrast the 
position of judiciary in U. S. A. with the position 
of judiciary in England. Explain the term un- 
constitutional. 

Ans. Article III of the Constitution defines 
the judicial power of the United States. According to 
Section II of that Article, the judicial power of the 
United States extends to all cas%s — 

(1) arising under this Constitution, 

(2) arising under the laws of the United 
States, 

- arising under the treaties made by their 
authority, 

(4J affecting ambassadors, or other public 
ministers and Consuls, 

( 5 ) of admiralty and maritime jurisdiction, 

( 6 ) of controversies to which the United States 
is a part^, 

(7) of controversies between two or more i^tates, 

(8j of controversies between a State and citkens 

of another State, 
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(9) of controversies between ibe citizei^S of the 
same state, claiming lands under grants of different 
states and 

(10) of controversies between a State, or the 
citizens thereof, and foreign Statfs, citizens or 
subjects. 

Eleventh amendment carried in 1 798, however, 
changed the scope of the federal judiciary to 
some extent inasmuch as it provided that judicial 
power of the United States would not extend 10 any 
suit in law or equity, commenced or prosecuted 
against one of the United States, by citizens of another 
State, or by citizens or subjects of any foreign 
State, 


Its main 
traits. 


The 

Supreme 

Court. 


The Constitution does not specify which of 
the federal Courts shall have jurisdiction over any 
particnlar matter except with regard to two classes 
of cases, viz., cases affecting ambassadors, other public 
ministers and Consuls, and those in which a State is a 
party. The organisation and distribution of the 
judicial powers among the Courts has been settled 
by the successive Judiciary Acts passed by the 
^Congress beginning in'^17H9. 

The following are the main traits of the 
American judicial system 

The Supreme Court, f 1) At the heac^K^. utJic 
Supreme Court, consisting of nine judges, a 
Chief Justice and eight Associate Justices. The 
Chief Justice is paid twenty thousand five hundred 
dollars a year and Associate Justices receive 
twenty thousands dollars a year. The Supreme 
Court holds its session in Washington from 
October until May. As we have already seen, it 
has, according to the Constitution, original juris- 
diction in all cases affecting ambassadors, other 
public ministers and Consuls, and those in which a 


f 
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Skate a party and appellate jurisdiction in all other 
cases. The decisions of the Supreme Court which 
for a term may fill three or four volumes are pub- 
lished in the United States Reports. They throw a 
flood of light on the present status of Constitutional 
law and its historical development. The Supreme 
Court has played a very important part in the 
settlement of controversies between two or more 
States. Its authority has been evoked in thirty-nine 
cases and its judgments have been respected and 
peacefully carried out. “Such a Court, with such 
functions/^ writes Dr. Finer, “ia the most original, 
the most distinctively American contribution to 
Political Science to be found in the Constitution. 

It is even more. It ia the cement which has fixed 
firm the whole Federal structure. Or, to change the 
metaphor and to use Jefferson’s quaint words, it ia 
a kite to keep the henyard in order. Every federation 
must have such a Court, although it may 1 e organized 
in different ways. For, in a federation, the right 
to make war is denied to the States, often they have 
no more than a small force of militia, and they 
are forbidden from making treaties without federal 
consent. Therefore they must come to judgment.” 

Circuit Court of Appeafs , — Below the Supreme Circuit 
Court is a Circuit Court of Appeals. Formerty 
there used to be two sets of Circuit Courts and the I’Pea s. 
United States was divided into nine circuits for 
*tli!W*Farpose. Two circuits a year were held by 
each Judge of the Supreme Court assigned to a circuit. 

In 1869 mine Circuit Justices were appointed as ‘the 
duty was found intolerable’ by the Judges of the Sup- 
reme Court assigned to the circuits. In 1911, however, 
a Circuit Court of Appeals was created in each 
circuit, the ordinary work of the Circuit Courts 
having been handed over to the District Courts, 

Now the United States is divided into ttu great 
circuits in each of which there is a Circu t Court 
of Appeals. The Circuit Court of Appeals consists 
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District 

Courts. 


of three to five judges according to the amount of 
litigation. A Supreme Court Justice is assigned to 
each of the ten circuits but in practice he never attends. 
The Circuit Court has appellate jurisdiction over 
cases decided by the District Court except those 
in which appeals and writ of error may go directly 
from the District Courts to the Supreme Court. 
The Courts have no original jurisdiction. They 
are Courts of last instance for all cases arising 
under a large number of Federal laws and the 
extent of this final jurisdiction has been extended 
in the measure in which it was desirable and 
necessary to free the Supreme Court for more im- 
portant matters mainly for cases m which the Con- 
stituitionality of Federal State statutes and actions 
were in dispute. 

District Courts . — At the bottom’ of the regular 
Judicial hierarchy is the Federal District Courts. The 
Congress has divided the country Into eighty-one 
districts for this purpose ; the lar er states are 
sub-divided into several districts ^nd each state 
constitutes at least one district. Tne President of 
the United States with the advice and consent of 
the Senate appoints the Distiict Judges just as he 
appoints Judges of the superior Federal Courts. The 
number of Judges assigned to a District Court varies 
according to the amount of litigation from place to 
place. Big districts are laid out into divisions and 
the Court holds term in each of them at statedTrat^* 
of year. The matters that can be brought to trial 
in a Federal District Court include all crimes and 
otfences cognizable under the authority of the United 
States. A suitor may proceed in the District Court 
in cases involving the Constitution, treaties or Federal 
laws, or citizens of different states, or citizens of a 
state an^ foreign states or citizens, under the postal 
lawst interstate commerce laws, national banking 
associations, internal revenue and copyright laws, 
proceedings in bankruptcy and actions involving 
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the laws which govern contract, labour and monopolies 
in restraint of trade. ‘‘The matters” writes an emi- 
nent authority, ‘which may be brought to trial in a 
Federal District Court are so various in character 
and so complicated that they can only be successfully 
mastered by the practicing lawyer whose duty it is 
to discover the proper forum into which his client's 
business may be taken and reviewed.'’ 

The importance of the Supreme Court in the The 

Constitutional machinery of U. S. A. — importance 

of the 

The powers of the Supreme Court as set out Supreme 
in the Constitution give little clue to the real im- 
portance of that inslitution. Its real importance 
lies in the fact that it is the final Court of review 
of Constitutional law. If it thinks that a law is 
contrary to the Constitution, it must declare it void. 

It, however, can't do so on its own initiative but only 
when a case is brought before it. As the Constitution 
is drawn upon very broad outlines, there is a large 
field for political interpretations of It by the Supreme 
Court. 

Out of 1183 cases involving the constitu- 
tionality of a Federal or State Statute brought before 
the Supreme Court before li/11, in 279 cases, the 
laws were held to have violated the Constitution* 
and were therefore nullified, while in 904 cases, 
the objections were not upheld. The most famous 
of the Supreme Court was given in the 
Dred Scott case which was oue of the proximate 
causes of the Civil war. 

Jefferson protested against policy of giving power 
to the Supreme Court over acts of state governmdbt. 

He thought that this reduces the states to mere 
administrative divisions as the Federal Government 
then possesses the power of defining its own «phere 
of sovereignty. But he could suggest no better 
alternative for adjusting disputes between Federal 
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authorities, and state governments. His character- 
isation of the Federal Judiciary as the subtle corps 
of sappers and miners constantly working: under- 
ground to undermine the foundations of Constitu- 
tional fabric c^n only be regarded as the result of 
his antagonism to Chief Justice Marshall. 

Judiciary in England and in U. S. A. — Sir John 
Marriot writes as follows al)oiit the position of 
Judiciary in Kiigland and in U. S. A, : — 

“In England, the judges can under no circumstan- 
ces entertain the question as to the competence of the 
legislature to enact a given law. If it is on the Statute- 
book, it is binding on them until it is a,mended or 
repealed. In America, the ju'lges are constantly 

compelled to enieitain this question ; they must 

ask not merely whether the law is on tbe 
Statute-book, but whether it has a right to be there. 
The distinction is fundamental. It is true that in 
both ca^es, the Court is performing a judicial 
function ; that in both cases, it is interpreting law ; 
but in England, it has only one law to interpret, in 
America, it must have two and may have four. 
There are probably many laws upon the Statute-book 
ill America, the provisions of which, if challenged, 
would be pronounced ultra vires, and therefore invalid 
by the Courts. So long as they are unchallenged, 
they are cheerfully obeyed. Nor is it tbe duty of the 
Courts to interfere. Their function is in no sense 
revisional but purely judicial : to act, 
interpreters of the Constitution. The only difference, 
indeed, between the English Courts and the Federal 
Courts is that in England, all laws are of equal 
validity, whereas in America, there are four different 
kinds of law, with four graduated degrees of authority, 
namely, 

(J) The Federal Constitution, 

(2) Federal Statutes, 

(3) State Constitutions and 

(4) State Statutes. 
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“ The Federal Constitution prevails, in thee vent 
of conflict^ over all other laws ; Federal Statutes, if unconstTtu* 
within the competence of the Federal Legislature, tions. 
prevail alike over State Constitutions and State 
statutes ; the state constitutions prevail over State 
statutes. Another point to be noticed is the different 
meanings given to the term ‘unconstitutional^ in the 
two countries. In England, the term unconstitutional 
is a term of abuse and implies that the law is at 
variance with the traditional usages of British politics. 

In America, when applied to an act of the Congress, 
the term means that the act is one beyond the 
power of the Congress and is, therefore, void. As 
Dicey shows, the word does not convey a sense which 
purports to be a censure. An act passed by the 
Congress may be a good law, yet it may be 
unconstitutionaj. In b.ngland, an act may be illegal 
but it cannot be unconstitutional in the sense in which 
It may be so in America. A proposal that the House 
of Commons should consist of the eldest sons of the 
peers would not be unconstitutional though it may be 
shocking. The difference is due to the fact that 
whereas America has a written Constitution, the 
English Constitution, though dating back to antiquity, 
is stiJII^aTgely unwritten/’ 

V Q. 12. State how constitutional changes cOn 
he effected in the United States of America ? How 
many amendments the U. S. A. Constitution has 
uptiii now ? , 

Ans. The United States Constilution was 
purposely made most difficult to ameud. The passion- 
ate attachment of the States to their individual 
ludepeudence made them afraid to grant to, any 
ceutr^ authority an absolute power to change the 
Constitution, Aiticle V of the Constitution lays down 
the following procedure for the amendment of the 
Constitution : — 

Constitutional provision for amendment . — tional*^pro- 

The Congress, whenever two-thirds of both Houses vision for 

aineniiutint 
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shall deem it necessary, shall propose ^mend* 
ments to this Constitution, or, on the application 
of the Legislatures of two-thirds of the several States, 
shall call a convention for proposing amendments, 
which, in either case, shall be valid to all intents 
and purposes, as part of this Constitution, when 
ratified by Legislatures of three-fourths of the several 
States, or by conventions in three-fourths thereof, 
as the one or the other mode of ratification may be 
proposed by the Congress ; provided that no amend- 
ment which may be made prior to the year one 
thousand eight hundred and eight shall in any manner 
affect the first and fourth clauses in the Ninth Section 
of the First Article ; and that no State, without its 
consent, shall be deprived of its equal suffrage in the 
Senate.’’ 


Thus, the Constitution mentions' four possible 
processes of amendment : — 

(1) two- thirds of both Houses may propose 
amendments, or 

( 2 ) the Legislatures of two-thirds of the several 
States shall call a convention for proposing amend- 
ments, and ratification shall take place by 

( 3 ) three-fourths of the Legislatures of the 
several States, or 

^ 4 ) by conventions of three-fourths of the several 
States. 


Changes 
introduced 
gby the first 
gten aniend- 
menls (1 T91) 


In practice, all the araendments— twenty-one since 
1789 — have been the result of propo'^als by the Con- 
gress and ratification by the Legislatures of the States. 
These twenty-one amendments fall into three classes. 
The first ten amendments which were made in 1791 
add to the Constitution what was omitted w’hen the 
original was adopted in 1787. These guarantee to the 
people right to keep arms ; freedom of speech, press, 
peaceful meetings and religion ; sanctity of private 
premises ; right to be secured against unreasonable 
searches and seizures ; right of the people not to be 
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deprived of life, liberty or property without due pro- 
cess of law and to receive compensation for property 
to be taken for public use ; the right to a speedy and 
public trial by an impartial Jury of the State in all 
criminal prosecutions ; the right of trial by Jury in 
suits at Common law where the value in controversy 
exceeds twenty dollars ; immunity from excessive bail, 
fines and cruel and unusual punishments ; enjoyment 
of all other rights retained by the people even though 
not enumerated in the Constitutions and enjoyment by 
the States of all those powers which are not delegated 
to the United States by the Constitution nor prohibited 
by it to the States. Similarly amendments XI (1798) By amend- 
and XII (1804) which also fall in the same category ments Nos. 
add to the scope of the Federal . Judiciary and 
organise the Presidential elections. (180t). 

The Second ^roup which comprises Xlllth XlVth 
andXVth amendments (made in 186r:>, 1808 and 1870 ments Nos. 
respectively) introduced certain Constitutional changes ^^Jl 
as the result of the Civil War. Amendment XI Ilth 
abolished slavery : XI\'th amendment provided for a (isTO;. 
basis of equality for all the citizens and XVth 
amendment states that the right of the citizens of the 
United States shall not he denied or abridged by the 
United States or by any State *00 account of race, 
colour, or previous condition of servitude. 


The Third group comprises the remaining amend- XVIth, 
men ts and is ccncerned with different subjects. XVIth XVllth, 
TSyRitiiiient (1913) gives the Congress power to lay and xJxth^' ^ 
collect taxes on incomes, from whatever source deriv''ed, xXth ' 
without apportionment among the several States and at}d XXIst 
without regard to any census or enumeratioD ; XVlIth smend- 
(1913) deals with the Constitution of the Senate and 
establishj^s state- wide election ; XVIII prohibited 
the manufacture, sale, transportation and import of in- 
toxicating liquors in the United States ; iJ^lXth 
amendment gives universal suffrage by providing that 
the right of the citizens of the United States to vote 
shall not be denied or abridged by the United States 
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or by any State on account of sex.* Twentieth amend” 
ment abolished the ridiculous and “lame-duck” session 
of the Congress by providing that the President should 
assume office two months and not five, after election. 
As the eighteenth amendment enacting prohibition 
proved unworkable, it was repealed by the twenty-first 
amendment. That the American Constitution is not 
easily altered is proved not only by the fact that dur- 
ing the hundred and forty-seven years of its life, only 
twenty-one amendments have passed (of which ten 
were passed immediately after it took effect and of 
the rest four are of minor importance and were only 
directed at removing certain inconveniences) but also 
by the fact that it took ten years of agitation to pass 
the twentieth amendment which as we have seen in- 
troduced a very minor change. 

Commenting upon the rigidity of the American 
Constitution, Finer writes as follows ; — 

‘‘There are two great political disadvantages 
attending the U. S. A. amending process. 'I'ne first 
is the difficulty of ameudment itself. This means 
that even a serious need for change may be thwarted, 
and the Constitution loses touch with the life of the 
society it is supposed to serve. From this follow 
conscious evasion of itb clauses, and the ha/.ards of 
judicial interpretation ; when these do not adapt the 
Constitution to modern need-^, and this often happens, 
there is social suft'ering and stress. 

‘‘But there is another result, the importa.. 
which ought to be realized. It necessarily requires 
such political behaviour as to bring stttled, composed 
and rational government under a severe strain 
every few years. If the amending process were less 
difficult, it woubi not be necessary to convince people 
by methods which make opponents and even suppor- 
ters, of a change, ultimately feel betrayed and cheated. 
Obedience is not likely to be given whole-heartedly 
when there is such a leebng, and the law loses its 
sanctity as a moial obligation for this depends not 
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only upon its being part of the Constitution, but upon 
the sent*5ment of fairness in the process of its creation. 
Then, when the amendment is made, it is impossible 
to modify it as a result of valid second thoughts 
produced by experience, without the same quantity 
and quality of propaganda used to secure its accept- 
ance Too difficult an amending process necessarily 

requires, if not the killing of the body then the killing 
of the mind.'* There is no doubt that of all the 
democratic Constitutions in the world that of XJ. S. A. 
is most difficult to alter. (For Constitutional a.mend- 
ments in Canada, Australia, France and United 
{Cingdom, see their Constitutions dealt with elsewhere. 
Amendment of <^ustralian constitution is dealt with 
under Canad;^^ 

Q. \3t What is the position of the States 
in the American Union ? What are their powers? 
State some of the points of resemblance between 
State Constitutions and the Federal Constitution. 

Ans, The Constitutions of forty.eight States in 
the American Union, though varying in minor matters 
on account of difference in economic and social 
conditions, have important points of resemblance, 
both with one another and with the Federal Consti- 
tution, • 

The following are the main po nts of resemblance 
between the Constitutions of the States and the Federal 
Constitution : — 

The Constitutions of the States, just like the 
Federal Constitution are written and are superior to 
the laws passed by their Legislatures. These Consti- 
tutions, in most cases, lay down not only the frame- 
work of the government but also ineorporate Bilk of 
Right. ^ 

(2) The Constitutions — all of them — provide 
for the separation of powers — judicial, executWe and 
legislative. 

(3) They all have, though under different names, 
a Supreme Appeal Co^rt which stands m the same 


Points of 
resemblauc 
between 
State and 
Federal 
Constitu- 
tions. 
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relation to other organs of the Government a* does, 
the United States Supreme Court in relation to the 
different organs of Union Government. In some 
States, Judges are appointed by the Governor, in 
others they are elected by the Assembly or directly 
by the people. In some States, the tenure of the 
Judges is fixed and is as short as two years, 
while in other States, the tenure is during good 
behaviour. 

(4) All the States have an elected Governor who 
possesses wide powers — though not as wide as the 
President of the Union. He can considerably 
influence the Legislature by the exercise of a veto on 
legislation and by means of messages to the Legislature. 
Though the power of appointment and dismissal of 
all the State oflScers is not vested in him, yet he 
wields considerable patronage as he can appoint and 
dismiss many of them. 

(5) All the States have an elected Legislature 
of two Houses. They are not sovereign law-mahing 
bodies as laws passed bv them cannot override the 
Articles of the State Constitution and the Federal 
laws. There is no uniformity in the method and 
term of election ef these Houses, their con- 
stitution, duration and method of representation 
vary from State to State though on the whole, there 
is a tendency for the over-representation of rural 
areas. Tn Georgia, for example, every one of 
counties is given the same weight in Senatorial 
elections. The average county population is I8,00tl 
but Fulton County, which contains Atlanta, has 
300,000, with the same representation. The farmers, 
however, owing to the operation of the general 
property tax, contribute heavily to the upkeep of the 
States. The social enmity between city and rural 
areas has been, for some time, one of the realities 
of American political life ; it gains force from the 
fact that the immigrant, particularly the poor immi- 
grant, generally settles first in the cities, and the 
hatred shown by the country voter for the wicked 
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city is one aspect of Americanism. It was probably, 
one of the forces in the enactment of prohibition. 

The steady growth of the cities, however, ia a 
fact which no exercise of votes can stop, and with 
the closing down of immigration it may be that 
this particular issue is destined to become of 
gradually decreasing importance. This does not 
imply that the small farmer is on the decline. He 
is one of the major factors in American economics ; 
all "that is meant is that the cultural divergence 
between him and the city dweller seems likely to 
diminish.” The Senators are generally elected 
for four years and the representatives for two years. 

There is no basic principle distinguishing the function 
of the one from the other. The work in the Legisla- 
tures is done through Standing Committees. 

The following are the main points of differences Points of 
between the State and the Federal Constitutions : — difference 

(l) The Constitutions of the States, though 
theoretically : as difficult to ' amend as the Federal 
Constitution, are in fact more frequently amended. 

(2) The Constitutions of most of the States 
embody provisions for some kind of direct popular 
control in legislation by such devices as Referendum 
and Initiative. The principle of Recall of Officials has 
also been adopted by the ultra-democratic States i^ 
matters of Legislature, Hxecutive and even* judiciary. 

Whereas the chief executive officers are 
appointed by the President in the case of the Fnion 
and they are responsible to him, in the States, it is 
not the Governor who appoints the chief executive 
officials but the people who elect them. The exe- 
cutive officers are, therefore, responsible neither to 
the LegKlature nor to the Governor but to the people. 

These are the main differences ; oiherwise what is 
true of the Federal machinery applies equally* to the 
Governments of the States save that “as the issues 
are State issues, except when it is a question of 
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Constitutional amendment or the giving of ap opinion 
or some Federal question, the debates in State 
Legislature are of less consequence and attract less 
political talent than those in Congress.* 

Limitations on the Powers of the State. — Ac- 
cording to the Constitution, the Congress can exercise 
those powers only which have been expressly delegated 
to it and the States get whatever is not expressly taken 
away. So the States are limited only by the powers 
which the Constitution has conferred on the Federal 
Government. The following powers are exclusively 
conferred on the Congress by Section 8 article I : — 

(1) the power to lay and collect taxes, 
duties, import, and excises, to pay the debts and pro- 
vide for the common defence and general welfare of 
the United States ; but all duties, imports and 
excises must be uniform throughout the United 
States ; 

(2) to borrow money on the credit of the 
United States ; 

(3) to regulate commerce with foreign nations, 
and among the several Slates, and with the Indian 
tribes ; 

( 4 ) to establish a uniform rule of naturali- 
zation, and uniform laws on the subject of bank- 
Tuptsies throughout the United States ; 

(5) to Clin money, regulate the value thereof 
and of foreign coin, and 6x the standard of 
weights and measures ; 

(6) to provide for the punishment of. counter- 
feiting the securities and current coin of the 
Unite^l States ; 

(7) to establish post offices and post roads ; 

(8) to promote the progress of science and 
useful arts, by securing for Mmited times to authors 
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and inventors, the exclusive right to their respective 
writings dnd discoveries ; 

(9) to constitute tribunals inferior to the 

Supreme Court ; 

(10) to define and punish piracies and felonies 
committed on the high seas, and offences against 
the law of nations ; 

(11) to declare war, grant letters of marque 

and reprisal, and make rules cjncerning captures 
on land and water ; 

0 2) to provide and maintain a navy ; 

(13) to raise and support armies, but no 

appropriation of money to that use must be for a 
longer term than two years : 

(14) to make rules for the government and 

regulation of the llind and naval forces ; 

(15) to provide for calling forth the militia to 
execute the laws of the Union, suppress insurrections 
►and repel invasions ; 

< (16) to provide for organizing, arming, and 

disciplining the militia, and for governing such part of 
them as may be employed in the service of the 
United States, reserving to thffe States respectively 
the appointment of the officers, and the authority 
fof training the militia according to the discipline 
^prescribed by the Congress ; 

to exercise exclusive legislation in all 
cases whatsoever, over such district (not exceeding 
.ten miles square) as may, by cession of particular 
jStates, and the acceptance of the Congress, become the 
peat of the government of the United States, asd 
|to exercise like authority over all places purchased 

I ^by the consent of the Legislature of the State in which 
the same shall be, for the erection of forts, mag^ines, 
arsenals, dock>yards, and other needful buildings ; 
and 
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(18) to make all laws which are necessary and 
proper for carrying into execution the foregoing powers, 
and all other powers vested by the Constitution in 
the government of the United States, or in any 
department or officer thereof. 

The powers enumerated above in eighteen 
clauses in fact exceed that number as some of the 
clauses convey more than one power though they are 
generally referred to the eighteen powers of the 
Congress. 

_ Section 10 of article I forbids the following 

for^»d*den powers to the States. — (l) No State can enter 
to the States into any treaty, alliance, or confederation; grant 
letters of marque and reprisal : coin money ; emit 
bills of credit ; make anything but gold and silver 
coin a tender in payment of debts ; pass any bill of 
attainder, ex Post facto law, or idw impairing the 
obligation of contracts, or grant any title of 
nobility. 

(2) No State can, without the consent of the. 
Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary 
for executing its inspection laws : and the net pro- 
duce of all duties L.nd imposts laid by any state on 
imports or exports, are for the use of the treasury 
of the United States ; and all such laws are subject 
to the revision and control of the Congress. 

(3) No Slate can, without the con.. ui* 

the Congress, lay any duty of tonnage, keep troops, or 
ships of war in time of peace, enter into any agree- 
ment or compact with another State, or with a foreign 
pOwer, or engage in war, unless actually invaded 
or in such imminent danger as does no^ admit ol 
delay. There are certain powers which are forbidden 
both(*o the Slates and the Federal Government, e. g. 
the power to pass bills of attainder, or to enact 
ex post facto laws, or to deprive any one of his life 
liberty or property without due process of law, or tc 
grant titles of tiobility. 
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There still remain a number of powers which are 
on the borderline of uncertainty. It cannot be said 
debnitely in the case of certain subjects placed under 
the jurisdiction of the Federal Government whether 
the States are entirely excluded from acting in 
•specific ways. The matter is decided by judicial 
ruling and practice. Even in a wide range of 
operation in which the Slates possess a concurrent 
power — for example, the power to tax, to borrow 
money, to promote education, to encourage agricul- 
tvire, to charter banks and other corporations, to 
establish and maintain Courts — they are greatly 
restricted in the exercise of the rights they enjoy. 
This blurs the boundary line between local and 
federal jurisdictions. “Both the Congress and the States, 
for instance, have the power to tax; they may even 
tax the same objects, let us say, incomes. Yet by 
judicial interpretation, the States are forbidden to tax 
the instrumentalities of the Federal Government, 
and hence the incomes of its officers derived from 
their salaries. x^gain the Congress can make laws on 
bankruptsy ; but, subject to their limitations or in 
the absence of congressional action, the States are 
free to legislate in this connection.” 

As to what extent Federal Statutes supersede 
State Statutes, coramentatcy Story remarks, “ It 
would be impracticable to lay down any universal 
rule as to what powers are, by implication, exclusive 
in the general government, or concurrent in the 
.. ^ t a tes ; and in relation to the latter, what restrictions 
eitner on the power itself, or on the actual exercise 
of the power, arise by implication. In some cases, 
as we have seen, there may exist a concurrent power, 
and yet restrictions upon it must exist iu regard to 
objects. In other cases, the actual operations of 
the po«er only are suspended or controlled when 
there arises a conflict with the actual operations of 
the Union. Every question of this sort qjjust be 
decided by Itself upon its own circumstances and 
reasons.’’ 
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Powers of 
the States. 


The multiplication of the activities of tlie 
[citizens which know no teiritorial limits have ‘further 
made it difficult to draw a hard and fast line between 
the powers and functions of the States on the one 
side and those of the Federal Government on the other. 
The business transactions in any one community 
cannot be separated from the national commerce 
as the large corporations control industries in many 
States and sell goods throughout the Union. With 
the advent of railways, telephones, telegraph and 
radio which have annihilated distance, it has become 
difficult to distinguish betw een intrastate and interstate 
traffic. Co-operation of the States is alsp needed to 
combat certain contagious diseases which know no 
boundaries. Similarly, the affairs and policies of 
one State in social sphere cannot help influencing the 
same in the other. A backward ^State adversely 
affects the general level of civilization in the other. 
Sometimes, a joint institution Is created by mutual 
consent to bridge the gulf and make possible some 
effective action. 

It is difficult to enumerate the exact powers of 
the States. All the residuary powers vest in them. 
This has been made clear by the tenth amendment 
which runs : The powers not delegated to the United 
Stales by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to 
the people. Residuary powers cover a vast field and 
include the whole field of civil ard criminal 
control over local government*, chartering of corpo* 
rations, conduct of elections, maintenance of order, 
regulation of commerce and industry within the State, 
control of education, protection of the life, health and 
morals of the people, in fact the general administration 
of nearly everything that touches the people fu their 
Jives. 

14. Describe the orifanization of the 
1c cal government in the United States of America. 
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Ans. The local Government in the United 
States of America consists of the 

<a} Cities and 
(b) County districts. 

Cities . — In the later colonial period, the Cities 

Roverntrient of the cities was modelled on the 
English plan. There was a unicameral city Council, 
with Common Councillors and alderman. Later on, 
after the Revolution, new schemes were adopted, 
most common features of them being bi-cameral 
Legislatures and the election of members from 
districts by popular vote. The system, however, 
encouraged irresponsibility and led to confusion 
and, therefore, was gradually given up by all the 
great cities — Philadelphia surrendered the system in 
1920 and Baltimore in 1923. Only a few small cities in 
New England atfd some other important cities have 
clung to this system. 


The plan of district election, however, has been 
retained by New York, Chicago, Philadelphia and 
Detroit, even though the practice has come iu for 
severe criticism on the hands of the people all over 
ths country. 

The government of the cities, now-a-days is of ^ 
three main types, viz.y qI cities by 

(1) of a Mayor and Council, 

/2) of an elected Board of Commissioners. 

(3) of a City Manager who is himself generally 
chosen by a small elected body. 


Mayor and the Council.— Oi the largest cities Mayor and 
in U. S. A., in fact more than one half, including ^an Council 
Franci^o, New York, St. Louis, Boston, Detroit, 
Philadelphia, have retained the mayor and council 
plan cf government. Cleveland is the only city with 
a population exceeding 500,000 which has not detained 
this plan and has taken to the city inanagfer plan. 

All other cities with a population exceeding five lacs 
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have still the mayor and council plan of government. 
This plan is thus the most widely adopted system of 
city government. 

The executive functions of the government under 
this plan are performed by the Mayor, directly elected 
by the people, and departmental heads usually appoint- 
ed by the former. The term of the Mayor varies 
from one to four years. It is four years in Boston, 
Chicago, and New York, two years in Baltimore and 
Milwaukee and one year in the smaller towns of 
New England. 

The powers of the Mayor are not confined 
to the executive sphere only, these extend to 
legislative and financial fields also. In the 
legislative sphere, he can influence the course of 
events by his power of veto, his right to recommend 
measures to the city Council and his power to change 
the appropriation bill by deleting single items. The 
Council in many cases can override the veto by simple 
majority and in others by two-thirds majority. His 
recommendations are referred to the appropriate Com- 
mittees and if his party is in the majority iu the 
Council, these stand a fair chance of being adopted. 

The financial powers of the Mayor differ in scope 
from city to city. He^ can veto financial measures 
,and control to a great extent the preparation of the 
city budget. In some cities, for example Boston, the 
budget IS prepared by the Mayor himself. He possesses 
the sole right to initiate proposals of expenditure. 
The Council may reduce any item but it canndtr in- 
crease or insert new items. In Baltimore and New 
York, city, the Mayor is a member of the board of 
estimate. 

Formerly, the various officials of the city 
government — the treasurer, comptroller, city'tittorney, 
police commissioner, superintendent of streets — were 
usually directly elected by the people and in some 
cases selected by the city Council but now this 
practice is being gradually given up and the power 
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cf the Mayor is increasing accordingly. In New York, 
all the 4jeads of the important branches of administra- 
tion are appointed by tlie Mayor. He can also 
dismiss the mnuicipal officers, the exceptions being the 
judges, the members of the boards of education and 
a few others. Other cities have not followed this 
example in its entirety as in most cases the officers 
cannot be dismissed by the Mayor unless the Council 
concurs. 

The Council, a deliberative body, is also elected 
by the voters. It lays down the policy and carries on 
legislative work. The members are elected from one 
to four years. The election is either by wards, or by 
the voters at large, or by .some combination of these 
two plans. In some cities they are elected by the 
system of proportional representation. 

• 

The Council can exercise those powers only 
which are granted to it by the Constitution and the 
laws of the State. Their chief functions, however, are : 

(1) to make ordinances relating to parks, build- 
ings, fire protection, health, beggars, vagrants, intoxi- 
cation, fighting and disorder m the streets, public 
amusements, markets, gambling, bathing places, 
suppression of immorality •and vice, the use of fire 
arras and fire crackers in the streets, parades, ste^m 
vessels, advertisements, circuses, obnoxious industries, 
weights, measures and bill bonds. Ordinances, however, 

’should not be inconsistent with the JState law and be 
within the powers conferred on them. 

(2) to levy taxes, make appropriations and incur 
debts if need arises. The Council, however, works undei 
strict limitations in this regard as the natuie^of the 
taxesvifi determined by the State law. It can, however, 
fix the rate. The approval of the city Council is essential 
if the list of appropriations prepared by the board of 
estimate or the Mayor is to become effective. State 
legislation however determines the manner, time and 
form of making appropriations. The amount of 
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Board of 
Commis- 
sioners, 


mooey which it can appropriate is fixed at s certain 
percentage of the assessed valuation of the property 
within the city limits, In so far as incurring of debts 
is concerned, the amount, the term of the loan and the 
rate of interest to be paid is determined by the Council. 

(3) to grant franchises to public service corpo- 
rations such as lighting, telephone and street railway 
companies. 

Other miscellaneous powers are “the purchase of 
land for public building, deciding the location and 
naming of new streets, the approval of certain impor- 
tant contracts, the approval of salaries and pensions 
of public officials, the fixing of water rates, and the 
acceptance or rejection of permissive State legislation, 
in other words, of laws which are passed by the 
Legislature with a provision that they will go into 
effect in any city whenever the city Council accepts 
them.” 

Board of Cctnwissioncrs . — The Commission plan 
originated in Galve.ston with the reconstruction of its 
Government after the great ^torra of 1900. A Mayor 
and four Commissioners were elected at large by the 
citizens of Galveston and all the rights, duties and 
functions of the Mayor and the Council were vested in 
them. They thus combined both the legislative and 
the executive powers, throwing to winds the doctrine 
of the separation of powers. The plan worked very 
well inasmuch as the city was soon restored to its^ 
former position both economically and otherwise. 
Other cities also began to clamour for the new system 
of Government and consequently general acts were 
passed authorizing the commission plan for adop- 
tion. Hundreds of cities adopted the plan within a 
few years, the most Important of them being New York, 
New Orleans, Portland and St. Paul. A few others, 
for example, Buffalo, Denver, Nashville and Lowell 
gave up the plan after trying it and took to city 
manager scheme or reverted to the mayor and 
council plan. In some cities, as for example io Iowa, 
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the sfstem of Recall has been established under which 
twenty-*five percent of the voters, if they dislike the 
policy of any Commissioner or believe that he is not 
discharging his functions honestly and eflSciently, may 
petition for his removal and compel a new election. 

If the Commissioner is re-elected, he retains his 
position and if defeated, his place is taken up by his 
successful rival. ' 

Munro mentions the following merits and de- 
merits of the Commission plan : — ■ 

Merits^ — (1) The responsibility has been central- 
ized in a small group of officials who are constantly 
before the public. 

(2) It produces a scheme of government that is 
intelligible to the ordinary citizen. 

(3; The system co-ordinates the taxing and 
spending power. 

(4) It has made it impossible for unscrupulous 
municipal authorities to hoodwink the public any 
longer. 

(5) It has enabled the municipal work to be car- 
ried on business lines. 

(6) It has made for harmony, promptness, and 
publicity in the municipal service. 

(7) It has tended to* improve the quality of 

elective office-holders. • 

Dements. — (1) As each Commissioner is head of a 
separate department, the system has failed to provide 
^unified executive, 

(2) It has encour :ged log-rolling. 

(3) The system is inadequately representative. 

(4) The Commissioners chosen are seldom ex- 
pert in their departments, hence the system does not 
promote expsrtoess in administration. 

(3t*Too much power is concentrated in a few hands. 

(6) The system has not always led to iniernai 
reforms. • 

City manager plan. — Sumter in South Carolina City 
was the first town to adopt this plau in 1913 though manager 
the first large city tha^ adopted this plan was Dayton, 
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Ohio (January 1. 1914). Among the other large cities 
that adopted this plan subsequently are Cleveland, 
Cincinnati, Kansas city, Rochester, Springfield and 
Indianapolis. 

The outstanding features of the plan are the 
following : — 

(1) There is a Commission or Council (usually five 
or seven members though Cleveland in 1921 provided 
a Council of twenty-five members) elected by the 
voters of the city. The main functions of the Council 
or the Commission are to determine the policy, to make 
ordinances, to grant franchises, to authorize borrow* 
ings, to make appropriations and decide sundry ques- 
tions. It has no executive authority. It does not 
enforce the ordinances. Its business is simply to 
legislate and scrutinize. 

(2) There is a chief executive oilicer known as 
City Manager who is appointed by the Council or the 
Commission. He may not be a resident of the city 
and mav be selected from some other on the grounds 
of technical fitness. The four main duties of the City 
Manager are : — 

(1) to direct various branches of municipal work ; 
for example, he takes, responsibility for the proper 
orimducl ot the departments of Finance, Public Works, 
Water Supply, Public Health, Public Safety, Law, 
Edication and so on. 

(2) to work as the chief advisory expert of , 
Council or the Commission. He attends the meetings 
and takes part in the discusi^ion though he Is not 
entitled to vote. 

(3) To enforce the ordinances enacted by the 
Council or the Commission. He may be summoned 
before the Council to render an account of his work, 

(4) Though he is appointed by the Council and 
may be dismissed by it, other municipal officers are not 
appointed by this body. It is the City Manager who 
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appoints* and can remove all municipal officials 
subject, however, to the rules of the civil service. 

Merits of the plan . — 

(1) It simplifies and centralizes the responsi- 
bility. 

(2) It provides unifying influence and tends to 
eliminate friction among the various departments, 

(3) It secures an expert in municipal training to 
conduct the city affairs by a democratic process. 

(4) It widens the field of choice for the city 
Council. 

(5) It shifts public attention from personalities in 
election to issues and 

(6) it removes political influences from technical 
administrative jvork. 

Demerits.— 

An eminent authority thus discusses the short- 
comings of the system. It makes no provision for 
political leadership in the highest sense of the word. 
The City Manager is a technician. Strictly speaking, it 
is not his business to formulate controversial public 
policies, to bring them before the people, to propose 
radical innovations, to carry on vigorous battles against 
opponents, to v, in the support of the voters and th« 
Council for large undertakings calling for vision and 
great energy. If a Manager J-hould oppose the Council, 
might be removed by it and could not appeal to the 
voters for support. Besides, by taking part in such 
controversial matters he would cease to be an ad- 
ministrator. 

Rural Government. — Every State in America is 
divide ^ i nto Counties except Louisiana which is laid out 
into parishes. In more than half of the total number 
of States, Counties are divided into townships. Villages 
or boroughs are the more thickly populate® centres 
in rural districts erected into separate corporations. 
We have thus three units of local rural government : 
Counties, townships, villages. 


Kural 

Govern 

ment. 
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Counties . — There are about three thousand Count- 
ies varying in size. Whereas the County of Bristol in 
Rhode Island contains twenty-five square miles, the 
County of Custer in Montana and San Bernardino in 
California embraces more than twenty thousand miles 
each. They differ in population also. Whereas New Yark 
County has a population of about two million inhabit- 
ants, there are also small Counties with a population of 
a few hundreds only. Texas has 253 Counties while 
Delaware has three only. 

County Board is the chief administrative organ of ® 
County. Professor Porter divides the County Board int® 
five classes from the point of view of .their organl" 
zation : - 

(1) The relatively large Board composed in most 
cases of representatives elected from the townships. 

(2) The small Board of from three tb seven members 
elected at large from the whole County or from districts 

4 

(3) The ex-ofiicio Board made up of the County 
Judge and the Justices of the Peace or some other 
Judicial officers, 

(4) The hybrid Board composed of the County 
Judge and a few specially elected members and 

(5) Miscellaneous, to be found in a few States 
including, among others, Connecticut where the Board 
consisting of three is chosen by the Legislature, and 
Georgia where there are only special Boards for certain 
functions such as road and revenue and administration ' 

There are groups of officials, in addition to the 
County Board, elected by the people. They are inde- 
pendent of one another. In about one-third of the 
States, each County has a separate Judge and Court. 
The following are the main functions of the Board : — 

(1) to levy taxes and make appropriations for 
expenoiture, 

(2) to construct and arrange for the upkeep of 
roads and bridges. 
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(3) to provide public work?, for example, the 
courthoese, the County Jail, the house of correction 
and the registry of deeds. 

(4) to arrange for poor relief. 

(5) County Boards in many cases have charge of 
elections. 

(6) Miscellaneous other functions include appoint- 
ment of some County officers, granfng of charter of 
incorporation to benevolent institutions, the extermi- 
nation of noxious animals, the regulation of schools 
for tenants, the licencing of pedlars and so on. 

In addition to the County Board and the Judge of 
County Court, other officials of the County are the 
sheriff, the coroner, the prosecuting attorney, the 
treasurer, the auditor, the assessor, the clerk, the 
registrar etc. etc. 

Governmer^s of townships, villages, boroughs vary 
greatly from place to place. Each State ompietely 
controls the details of organization. 


Difficult i 2 S of M unicibJil Adininisf ration in C/. 
S. A.— 

Lord Bryce de.scribed the government of cities 
as the one conspicuous failure of the Uoited States 
of America. Dealing with this indictment, an Ameri- 
can writer mentions the following special difficulties 
of municipal administration in America ; The great 
masse'? that have crowded into these growing cities 
have been as a rule without experience and without 
Yfaditions in urban government. They embrace 
shrewd and ambinou? Americans who have docked 
in from the farms in pursuit of employment, careers, 
and fortune. They embrace millions from foreign 
countries, mainly peasants, or at best people who^had 
little oupo share in the government of cities in their 
native lands. It is not an uncommon thing to find 
that one-fourth or one third of the inhabitants of a 
great city are of foreign origin. The percentage tends 
to decline with the decline in immigration, but the 
proportion is still striking and significant. To the 
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alien groups of every race and language must be 
added the Negro population which in some Siouthern 
cities is fifty per cent of the whole. The decendants 
of slaves, the Negroes too are without historic ex- 
perience in the arts of self-government. 

The Siaie and the Municipal Government , — The 
same writer thus suras up the relation between the 
State and the Municipal Government : — 

“ In principle, the city is completely .subject to 
the control of the Legislature except in so far as it is 
protected in its behalf. In other words, there are no 
sitch things as inherent rights of local government. 
The charter of the city establishing its form of govern- 
ment and defining its powers is merely an act of the 
Legislature. And the charter is only the beginning, 
for it is supplemented by innumerable acts, general 
and special, affecting the form anid functions of 
municipal government. Between 1901 and 1921, at 
least 550 amendments were made in the charter of 
New York city by the State Legislature, and 1002 
special acts relating to the city were passed in addition 
to the formal amendments. To these Statutes must 
be added general election, education, transit, civil 
service, and other measures affecting the powers and 
duties of the city government.’' 

Four kinds of checks have been proposed to be 
placed on the power of the Legislature to control mu- 
nicipal affairs. 

(1) It has been proposed, Srstly, that the Legis- 
lature should pass only general laws applicable to 
all cities and should not resort to special legislation 
of every kind. 

(2) Another check suggested is to , forbid 
special legislation except when approved by the city 
concerned, 

(3) That the cities should be allowd to deter- 
mine their own form of government is the third sug- 
gestion. A city may choose the mayor and the 



POIJTICAL SCIKNPK 


99 


council /orffl, tbo city manager form or the Commis- 
sion type. 

(4) Another device suggested to restrain the 
control of Legislature is the ‘Home rule’ method. 
The cities should be allowed to frame charters of their 
own government subject to the condition that they 
must be consistent with the Constitution and the laws 
of the State. The Missouri Constitution of 1875» 
for example, provided that the Board of freeholders 
elected by the qualified voters of the city should draft 
the charter which should then be placed before the 
voters and adopted if four-sevenths of the votes are 
given in its favour. 

Q. 15. Trace the origin and growth of political 
parties in the U. S. A. Why has the American 
system opened the way to the greatest political 
abuses ? * 

Ans. In America, there are two great parties ; 
the Republicans and the Democrats. In fact, almost 
from the foundation of the Federal Government in 
1789, there have been two principal parties in U. S, A. 
though their names have fiequently changed. Party 
d’visions appeared first during the Constitutional 
Convention of 1787. The delegates were marshalled 
into two groups by Edmund Randolph and William, 
Paterson. “ These two groups crystallized into perma- 
nent form when Alexander Hamilton lined up one 
half of the country against Thomas Jefferson and 
tISe other half, during Washington’s first administ- 
ration. ’Phe bleach widened during the next ten 
years and by 1800, the country had a party system 
which, in all its essentials, was exactly as we have it 
today.” 

Jeffjjrson was followed by those who advocated 
the right of the constituent States to reject federal 
legislation that was not to their liking (which drove 
them in the end to uphold slavery) — the Southern 
planters, the grain growers, the small tradesmen. 
Hamilton, on the other hand, was followed by the 
upholders of federal idOB— the merchants, the bankers, 
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the shipbuilders, principally located along thp North 
Atlantic Coast. Jefferson's party came to be known as 
the Democratic Republican party or simply Democrats, 
and Hamilton’s followers were organized as Federa- 
lists. Jefferson’s party remained in power right up to 
1824 while disintegration set in the Federalist party 
which ultimately went out of existence by the end of 
the first quarter of the nineteenth century. 

Then began the socalled era of good feeling. But 
it was soon clear that though one party had completely 
swallowed the oiher, yet seeds of divisions were still 
there. “ Tne signs of division showed, themselves 
among the Democratic RepaMicans even before the 
celebration of their unparalleled victory was over. The 
leaders could not act together, each carrying a section 
of the party with him. Clay, Calhoun, Crawford, 
Jackson, Dewitt Clinton and John* t^uincy Adams 
all had their enthusiastic followers. Party politics, 
for a time, gave way to personal politics, which 
assuredly was no improvement. It was for this 
reason that the people failed to give any presidential ' 
candidate a majority in 1824 and thus connpelled the 
House to make the choice. Nobody relished this 
new era of fractional politics and after a brief interval, 
,the various elements once again became united into 
parties — one of them calling itself National Reimbli- 
cans (later Whigs) and the other Democrats. The 
former supported John Quincy Adams for re-election 
to the presidency in 1828, while the latter cho^e * 
Andrew Jackson as its standard bearer. Jackson 
won.” 

The election of General Jackson is a landmark 
in the history of American political parties. He made 
a clean sweep of the officials who did not N'^long to 
his party and replaced them from the ranks of the 
faithful. The spoils system really dates from their 
clean sweep. The Democrats remained in ascendency 
until 1841. After that followed an era of alterations. 
Both the parties, however, were destroyed by the 
slavery issue. .The Whigs ^ere destroyed in 1852 
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by tbeir policy that the Fugitive Slave Law was 
tinal, tbht the system was essential to the national- 
ity of the Whig party and the integrity of the Union, 

The raison detre of the Democratic party was cut 
away with the defeat of their claim in the Civil 
War. 

The new Republican party, formed in the main 
out of a combination of Unionists and anti-slavery 
men treated the South in a spirit which ‘suggests 
the treaty cf Versailles’ and the effect, therefore, of this 
treatment was that the Democratic party was preserved 
as a sullen beaten minoiity. It drew its main support 
from States which had to readjust themselves to a 
new system of economy based on wage labour and 
which were almost ruined by the Northern Republicans 
sent down to organise the negro and ‘poor white’ vote. 

They had tofreekn party equally sectional, but based 
mainly upon the New Frgland and other Northern 
manufacturing States, who^e wealth had been growing 
by leaps and hounds even during the Civil War. 

They bided their lime and waited for the cay when 
they would be strong enough to get the revision of the 
power and profits. It was, however, not until 1884 
that the Republican hold or. the presidency was relaxed 
and a Democratic President was elected. Up till 1912, 
the cleavage between the two parlies related to tht? 
tariff than to any other issue. This issue dropped 
later on and the main topic before the people was 
v:.hether or not U. S. A. should take part ip the 
Great War. Republicans remained in power from 1920 
to 1932. So, up till the present, the Democrats have 
been the party of the Outs, hoping seme time to get 
in, and (he voting strength and distribution of the 
two parties has remained, basically what it was in 
1876 or*1!herea bouts. 

There is no clear cut division between tise pro- ipjjgjj. ^ 
grammes and policies of the Democratic and Republican gramme and 
parties. The issues which excite public interest cut policies, 
right across party affiliations and the various groups 
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which are formed from time to time often tell their 
adherents to vote Republican or Democrat as seems 
best in the several States. The reason why there is 
no dehnite and continuous divergence of mind is not 
far to seek. A number of issues on which parties have 
been divided in the European countries bad already 
been settled by the Constitution. ‘‘European parties 
have fought bitterly over the questions of Church and 
State, public education, freedom of opinion, 
property and the individual ; the extent of Democratic 
government and hereditary second chambers ; 
monarchy, equality before the law' ; military service 
and standing armies”. These questioMS, however, 
were settled by the Constitution in the case of U. S. A. 
As Con'tiiution can be amended, those questions have 
not been taken wholly out of the field of coutroversy, 
yet considering ifie difficulty the process of amendment 
involves, slight alterations suggested have not been 
worth their while. The objects of difference being 
very few, it is no wonder if the division into parties 
and programme ia rot so complete as, for instance, 
in England. 

On the whole, we may say that the Republican 
Party embodies the conservative tradition and the Demo- 
cratic Party embodies the liberal tradition. But then, 
Ibe generalization is not absolutely true as it was the 
Democratic ^arty which stood for slavery w'hile the 
Republican party was opposed to it. It is again 
true .on the whole that c Republicans have tend*.ii^ 
to put up the tariff, and the Democrats to favour the 
farmers and currency policies that would please the 
farmers, but the Democrats have always advocated a 
tari^ for revenue purposes. Again, Republicans are 
regarded the paity of “ Big Business/’ yet, it were 
Republicans who passed the Sherman Aiiti-Trust 
Laws. With exceptions now and then, broadly speak- 
ing, it fiiay tie :aid that the Democrats have been 
opposed to while lepublicai s have generally support- 
ed high protective tariffs for American industries, 
centraliz^a banking, a currenoy based on geld, ship 
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subsidies, a strong navy, internal improvements, com- 
mercial* enterprise and light taxation on great 
fortunes. 

The two parties are mainly sectional by States 
and are not rigidly divided by policy. It is the in- 
dividuals and groups, not always working within the 
party group, that have led great movements and 
fought battles of policy. The parties have merely 
been fighting for the right to govern and to acquire 
the power to dispose of the public offices. The Socia- 
list party which has kept itself separate since 1900 
and the Communist party since the close of the 
World War do not count for much. The Socialist and 
the Communist vote over the country is very small- 
There are only two effective parties — Republicans 
and Democrats in U. S. A., though occasionally the 
Socialists and Oommunists have polled as many as a 
million votes, thus making a great inroad on the 
former. “ The federal system of America,” writes 
Dr. Finer, “ causes American federal politicians to 
have very little to advocate, deny or defend. The 
party is therefore a kind of cadre or skeleton without 
spirit, flesh or blood. It stretches everywhere and 
touches nothing ; it grasps at everything and leads 
nowhere. It cannot even base itself on the substan- 
tial potentialities of the States’ reserved and residuary 
powers, because the States have made unto themselves 
Constitutions excluding important subjects from the 
‘ Arid of politics, and their geographical and economic 
conditions aie such that the party is obliged to stradle 
in order |p hold them together in a common 
allegiance.” 

Thorough organisation of voters is essential in party 
a counti^ like U. S. A. where political system is so Organisa- 
largely directed by votes. There are so many elections tion. 
in American life — that of the President, t^e Con- 
gress, Federal Judges, Governors, State Legislatures, 

State Judiciary, Municipal Councils, Mayors and a 
thousand others — that Jit is absolutely necessary that 
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the voter is brought safely in the proper told and 
accordingly strong party machines have been evolved 
by both the parties in ail ihe different centres to 
collect and poll the voters. Wealthy supporters of the 
party finance and pay ihe party machines. They 
also get reward for their services from those who are 
elected to offices by ibtir support. In fact, no one 
can hope to he elected to office to-day without being 
uominated by a political party. The victory of candi- 
dates depends upc n the campaign conducted by the 
party and naturally the candidates help to pay the 
legitimate expenses of the organisation. *“ It is a 
regular practice, therefore, for party organizations, 
State and local, to collect tributes from candidates for 
nomination as well as from nominees lo office — or- 
dinarily in prop< rtiou lo the value of the places they 
setk.^’ Businesses corpcialions also c (Mitiibute to the 
expenses of the political panics though the practice is 
illegal. 

The causes of the wide rnmificafions and the * 
power of the American parties may be summarized as 
follows : — 

1. There are bo many elcciive officers that the 
vast mass ot voters, without proper organization, can- 
not effectively take part in selecting candidates and 
running political machinery. 

2. In the United States, the legislative power is 
separated from the executive power ; hence scJflie*^ 
organization outside the written law is needed to 
effect union between these two important* branches of 
government. 

• 3. Party machine is strengthened by the vast 

patronage w’hich the successful canddiatoc.. can ex- 
ercise. There are thousands of offices and positions 
adoptfd to party purposes. 

4. Party machines are further strengthened by 
the vast resources placed at their^ disposal bj’ their 
supporters. 
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5. , Lastly, “ parties ate strerglhened by various 
aids rendered to voters. Political leaders and workers 
favour the poor by a thousand charitable acts. They 
give culings, picnics, clambates, and celebrations lor 
tbetn; they help the unemployed to get work, they pay 
the rent of sick and uhforiunate persons about to be 
dispossessed and so on. 

The Party Presidential Candidate is selected 
by the Kational Party Convention which also 
draws up the platform upon which the Presiden- 
tial election is to be fought. The selection of candi- 
date is precedtd by bargaining betvveen the bosses 
who control big State blocks of delegates. The man 
chosen is generally one whose personality easily in* 
lluences lOe voters. Besides National C onventions, 
State Conventions and district or county Conventions 
cf delegates are *also regularly called for nominating 
persons to less august offices. The methods of choos- 
ing delegates have been altered at various times, 
though the gtneral outline has remained the same 
i-ince Jacksou’s lime. A nominating Convention is 
usually accompanied bv precessions, shouting and 
singing and is a far less serious affair, at least to 
outward appearances, than such a procedure is 
in England. ‘‘These Contentions”, writes Munro, 
“ have become fixtures in the American political 
system. With their balljtiugs and biilyhoo, their 
key-noting and cohoopee, their dark horses and 
favourite sons — these nat.onal party conventions are 
the most characterist.caliy American of all America’s 
contributions to the science of politics. They are our 
quadrennial reminder how vociferous the Jackso- 
nian brand of democracy is. • . - 

T%i primary . — The Primary is also a purely 
American institution. It is through it that the public 
can cantrol to some extent the choice of candidates 
for offices, otherwise a few hou>es would be able to have 
their own way and thus flout the public opinion. Local 
Conventions no longcs, in majority of States, nominate 
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delegates to the national party Convention or select 
party candidates for offices. It is now compulsory 
for the parties to hold preliminary elections, under 
state-made rules, at which the delegates or candidates 
are voted upon. The ^ rules are not the same in all 
States. Candidates defeated in the primaries 
may run at the election as independent if they choose. 
In Winconsin, Montana and Colorado, in the open 
primaries, the 'primaries of all parties are held 
together and voter is free to mark the ballot paper 
of any party. The case is different in close primaries. 
7'he voter, in close primaries, can take part only 
in the primary of a single party. ThC voter's name 
must be on the party register or be must promise to 
vote for the party candidate. This curious device of 
a primary enables the voters sometimes to- seive 
bis party by voting for the most unpppular candidate 
of the opposite party. 

The party system has produced a great deal of 
corruption in U. S. A-, for instance the spoils system, 
the distribution of public contracts, the graft in 
public offices, and “ the sheer handling-out of 
dollops of public money, as for instance, in Civil 
War Pensions.” There was a time when all positions 
in the federal civil service were to a large extent 
•given to party workers without special regard for 
their competence and without any test in etHcieucy. 
It was Andrew Jackson who on being elected as 
President in 1828 ousted from office all the oW 
incumbents and appointed bis own supporters. The 
practice, however» is older than that, as it was 
Jefferson who in 1801 cancelled the appointments 
made by his predecessor but as a system, it dates 
from’ the clean sweep made by Jackson. 

The system continued to reign in its most 
shameful form for about fifty years. The governmental 
posts were distributed by favouritism and patronage, 
and not by technical tests of ability regardless of 
party affiliation. The full number is not exactly 
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known, but there are ht least 20,000 offices worth 
over £ ^0 per year in the Federal “ Spoils ” alone, 
and this is nothinR compared with the thousands of 
States and city spoils. The practice is defended on 
the ground that the service would be more efficient 
if there were frequent changes in the office-holders 
since long and fixed tenure causes the growth of 
indifl'erence. There are others who see nothing wrong 
in the principle that to the victor belong the spoils 
of the enemy, that to the successful must go the 
advantages of the success and that the defeated should 
letire from office. 

‘ Under the spoils system, the whole public 
service became demoralized; important positions 
were everywhere bestowed upon hungry office-seekers 
who possessed no fitness for the w^ork which they 
were supposed to do. Men who could not hold their 
jobs or make a living in any private vocation turned 
to the govtrnrnent fervice as their logical career. A 
large partof the Pre>ident^s time was taken up by Sena- 
tors and representatives who came to the White House 
in endless succession seeking jobs for the pay-roll-pat- 
nots of their own States and districts. Then, in turn, 
these Congressmen gave most of their energy to the 
task of pacifying avaricious •supporters whose main 
ambition in life w as to fatten themselves on the national* 
treasury. It was political beggary on a huge scale and 
dulled the sell-iespect of every one concerned in it.” 

The only advantage of the system to the President 
was that he could subdue some troublesome group in 
his party by threatening to withhold patronage from 
its friends. But this advantage is no consolation 
when we consider that the system forced an altogether 
uiide8ira.!:ie amount of the President ’s time and atten- 
tion to be spent on seeing that plums are tidily 
distributed and that no important interest is left out 
in the cold. ^ 

1 here have been great efforts in the last two 
geLcratioDs to root outatbis evil but the success is far 
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from completion. Public opinion eventuallv began 
to change after the magnificent corruption of General 
Grant ’.s administrations and from 1877 onwards, 
more and mote offices were removed from the sphere 
of appointment and filled by competitive examination. 
The public consciousness was suddenly roused by the 
assassination of Garfield by an office-seeker who could 
not get the job. The Congress passed the Pendleton 
Act in lvM83 to reform the system of appointments. 

Note. — The Pendleton Act is still the fundamental 
law governing appointments which are filled only by 
persons who have complied with the requirements of 
certain examinations or stardards. There is a Federal 
Service Commission of three rnenihers appointed by 
the President and the Senate in arcordance wijh the 
provisions of the Ac\ Not more t^ian two members 
can belong to the came party. The Commissioner 
frames rnles for competitive exainmatinns to judge 
the fitness of the candidates for classified appoint- 
ments — about 80 percent of all the national govern, 
merit appointments — are received by the Commis- 
sion ; the examination is held and as a vacancy 
occurs, the name of the successful cindidate standing 
at the 'head of the list is communicated to the 
appointing authority. *The examinations are widely 
advertised. The examination is designed to test the 
general ability of the candidates but their technical 
fitness fer the job. It gives an advantage who 
though a mediocre in general ability, is familiar with 
the special routine. The English system, cn the other 
hand, is designed to test the general ability and 
broader intellectual capacities of the various applicants. 
“ T^iis method of selection on a merit ba.sis has been of 
great advantage to the public service. It has deflected 
the opporiuniiies of office-seekers and given to the 
President time for other things than the distribution 
of loavis and fishes. The civil jervice system has 
not given complete satisfaction in all quarters but it 
has greatly improved the standards of work in all 
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federal ojfices.” The American Civil Service has lesa 
power and prestige than that British Civil Service. 

Q. 16. Write a brief note on direct popular 
government in American States. 

Ans. The Initiative and Referendum 
wftre first made |htate*wlde in application in South 
Dikota in 189S as the result of a Constitutional 
a-nend-nent. The idea spread rapidly and by 1912, 
the following Spates had introduced the system : 
South Dakota, Oregon, Idaho, Missouri, Montana, 
Ctah, Maine, Oklahoma, Nevada, Arkansas, Colorado. 
California, Washington, Nebraska, Ohio, and Arizona. 
Since then, three other States have adopted the 
system : Michigan. North Dakota and Massachusetts. 
There are other States which have arlopted refe- 
rendum only. In all, about half the Stales have 
taken to direct legislation in oue farm or the other. 

In the case of initiative, a petition is made pro- 
* posing a certain law in relation to labour, agriculture, 
prohibition and so on. ^Phe petition must be signed 
by a certain percentage of voter.^ — generally from 
5 to 10 perc-’iit — the percenrags required is higner iu 
the case of Cimsiitutional amer^dments. The petition 
is submitted to some State official who checks the, 
iinrnes. The measure is placed on the ballot at the 
next regular State election or at a special election. 
The measure once adopted by the people at the poles 
cannot be ordinarily mended by the Legislature. It 
can neither be vetoed by the Governor. Iu the case of 
referendum, the petition is not for enactment of a 
new law but for submission of a measure already 
passed by the State to the voters before putting it 
into The question i3 put on ballot and if the 

majority of the voters cast their votes in its favour 
u becomes law; if the case is otherwise, the gieasure 
becomes invalid. 

Muuro mentions the following points in favour 
and against such devices ; — 
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Merits, - 

1. Government is made more Democratic. 

2. It trains the voters and makes them take 
interest in civic affairs. 

3. The ordinary citizens can make their influ- 
ence felt. 

4. Legislative bodies are more cautious when 
busy with the process legislation. 

1. Direct legislation weakens the civil rights 
of the individuils by almost removing the distinction 
between laws and Constitutions. 

2. As all the voters do not cast their votes, 
direct legislation sometimes leads to law-making by 
a minority of the people. 

3. Public opinion is not faithfully represented 
by such devices as the people have no other alternative 
except to say yes or no for the proposal. 

4. An added burden is placed (.n the voters 

by such devices. < 

Recall is another device advocated by the 

supporters of direct popular government. 'The device 
i.s a plan whereby a certain number of the voters, 
whenever they are di^isatistied with the services of 
*a public officer (usually elective officers only) may, 
on petition force a new election and thus submit 
his right to continue in power to the judgment of 
the electors.'* Recall began in the city of Los* 
Angeles in California, was incorporated in the Con- 
stitution of Oregon in 1908 and later on was adopted 
by California for state-wide purposes in 1911, 
Arizona, Idaho, Washington, Colorado and Nevada 
in *1912, Michigan in 1913. Louisiana, North Dakota 
and Kansas in 1914 and Wmconsin in 19?b. Recall, 
however, has not been as extensively u>ed as initiative 
and rsferenduin. The system is designed to remove 
abuses which might arise in practice and make 
possible the retirement of officials going against the 
public opinion. 
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Q. 17. Summarize tbe main facts about the 
Americaa Constitution. 

Ans. The Federal Constitution was drafted 
in 1787, eleven years after the Declaration of Inde- 
pendence, and came into effect in 1789. It recojsfnizes 
three separate and independent bodies : The Presi- 
dent, the chief executive ; the Senate and the House 
of Representatives — the legislative bodies and the 
Supreme Court — the highest Judicial Tribunal. 

Tbe President holds his office for four years 
and is elected, not directly by the voters, but by an President, 
electoral college, consisting of representatives of 
every State to a number equal to the whole number 
of Senators and Representatives to which that State 
IS entitled in the Congress. No person except a natural 
horn citizen is eligible to the office of President. He 
must be at least * thirty-five years of age and must 
have been a resident within United States for at 
least fourteen years. The Vice-President who is 
^Iso elected along with the President becomes Presi- 
dent in case the IVesident is removed from office 
or dies. The President is Commander-in-chief of the 
array and navy of the United States and has the 
power to grant the pardons for, offences against the 
United States, except in the cases of impeachment. 

He has the power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds 
of tbe Senators present concur, and to nominate 
ambassadors, other public ministers and consuls, 
and judges of tbe Supreme Court, and all the officers 
of tbe United States. He has no Constitutional con- 
trol over the Congress but he can send messages 
and veto within ten days any Congressional Legislatwn. 
flis veto caji be overridden by a two-thirds vote of 
both the Houses. He appoints the members of 
his Cabinet and can remove them. He can be in^ieach- 
ed, when in office, by tbe Senate. There is no other 
means of controlling him ; he is a monarch within 
the limits of the Constitution — though a monarch with- 
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out dynasty as he can be elected to the office for 
more than two terms. » 

The Conf;res9 consists of two Houses — The House 
of Representatives is composed of members chosen 
every second vear bv the people of the United States. 
The number of the representatives appointed to each 
State is roughly in proportion to population. No 
person can be a member of the House who has not 
attained the age of twentv-five years and been a 
citizen of the United States for seven years. He 
must be an inhabitant of the State In which he is 
chosen. The House chooses its own speaker and other 
officers and has the sole power of impeachment. The 
Congressmen cannot hold any executive office. The 
Congress has regular committees for tne consideration 
of measures initiated by the members. The President 
or the members of his executive, a''e not entitled 
to sit in the house. The House determines the rules 
of its proceedings, punishe-^ its members for disorderly 
behaviour and, with the concurrence of two-thirds, 
expel a member. AU bdls for raising revenue 
must originate in the Hon~<e of Representatives. 
The present House consi^tc of 435 members and the 
number of Committees is about sixty. The Committees 
are no longer appaint^ by the speaker as was the 
practice before 1911. The debates are more restricted 
than they are in the Senate. There is an air ot un- 
reality about them as the real work is done by the 
Committees. 

The Senate is composed of ninety-six elected 

persons, two from each of the forty-eight states. 

One-third of the members retire every second year. 
Just as the House of Representatives represents the 
nation, the Senate represents the federal principle. 
No person can be a Senator who has rhji attained 

the age of thirty ye^rs and has not been a 

citizeft of the United States for at least nine years. 
He must be an inhabitant of the State from which he 
is elected. The Vice-President of the Onited States 
is the president of the Senate but has no vote unless 
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the Selaate is equally divided. The Senate has the 
sole pSwer to try all irapeacbments. The Chief 
Justice presides when the Pre.sident of the United 
States is tried. No person can be convicted without 
the concurrence of two-thirds of the members 
present. The Senators, just like the members of 
the House of Representatives, are privileged from 
arrest during their attendance at the session and for 
any speech or debate in the House. The Senate 
possesses the right of confirming the appointments of 
all persons nominated by the President to act as 
ambassadors, Judges of the Supreme Court, Kxecutive 
Councillors, Consuls and other officers. It also 
possesses the right to concur in the making of treaties. 

“ The complete freedom of debate in the Senate, under 
which any single Senator may keep the floor as long 
as his breath hoUls out and may discourse upon any 
subject under the sun — though since 1917. a very 
mild form of control has been introduced, by which 
two-thirds of the Senate can impose the closure — to- 
gether with the necessity of securing two-lhird.s 
majority of the Senate for the endorsement of treaties, 
has given more external interest to the debates in 
the Upper House; and the provision of the Constitution 
Under which Presidential appointments, including 
those of Judges of the Supitrae Court, must be made • 
' with the advice and consent of the Senate’ provides 
that body with a direct interest in aduunistratioud’ 
Some writers regard the American Senate as the only 
effective .second chamber in the world. 


The Judicial power of the United States is vested Tijc 
in one. Supreme <’ourt and in such inferior Courts as Supreme 
the Congress may from time to time establish. The ^ 

Judges of the Supreme Court hold their office.s 
during good behaviour. The Supreme Court has 
original jurisdiction in all cases affecting ambassadors 
other public ministers and consuls, and those in which 
a State is party, and appellate jurisdiction in other 
cases. The real importance of the Supreme Court lies 
in the fact that it is the final court of review of 
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Constitutional law. If it decides that a certain State 
or Federal law is repugnant to the C Jnstfiutional 
provision, the law is nullified. The Supreme Court 
has played a very important part m the building of 
the present Constitutional machinery. It has, more 
often than not, put a liberal interpretation on the 
provisions in the Constitution relating to the powers 
of the Federal Government. Below the Supreme Court, 
there are the ;.,ircuit Court of Appeals and District 
Courts. 

Amendment process of amendment is not easy. The 

of the Coil- Constitution has suffered only twenty amendments 
etitation. during last century and a half. Of tliestf 21 amend- 
ments. ten were carried in 1791 — two years after the 
constitution began to operate. Article V la>8 down 
the amending process. Vccording to it, a proposition 
to amend the Constitution may be adopted by the 
Congress, with the approval of two-thirds of both 
Houses, and may be ratified by the concurrence of the 
Legislatures, or of Conventions, as the Congre*<s pro- 
vides, in three-fourths of the States. States can also 
take the initiative as on the application of two-thirds 
of them, the Congress must call a national Convention 
for the purpose of drafting amendments, which are 
adopted when ratjfiedtby Convention.';, or by Legisla- 
tures, in three-fourths of the states. 

I^arty There are two major parties in IL S. A., the 

(>igiinisa- Democratic party and the Republican party, but they are 
^ not divided by any considerable ditTerence of programme 
and State policy. The party organisations are very strong. 

(’4)nstitu- The mam reason for the existence of .strong party 

lions. organization is the separation of executive and legis- 

lative powers. ‘’If popular government is to function 
freely and .smoothly, law-making and law-enforcing 
should be in the same ban d;-, Bst the one^ defeat the 
other. In Kngland this fact is frankly recognized, 
for the executive cabinet, ccmposed mainly of depart- 
mental heads, is selected from the party in the 
ascendency in the House of Commons. Those who 
formulate policy and those v^ho carry it out belong to 
one fellowship. In the Bnited States, however, the 
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fjnion of the Lef?islature and the executive must be 
secured cKitside the written law, and the party system 
alone makes it possible. It is the party that assures 
the nomination of the candidates who are in a fair 
degree of harmony with one another, and who, if 
elected, can work together in legislative and execu- 
tive positions to realize the will of the voters.” 

Party system is closely associated with the ‘spoils 
system.* The government of the cities is of three 
main types, viz,, 

1. the Mayor and the Council Form, 

2. the City manager type, 

3. the Commission type. 

All these bodies are elected by the people. The 
Counties are governed by County Boards which are 
elected. There are township meetings or Councils 
in the older Statens. 

The State l 'onstitutions, like the Federal Consti- 
tution are written Constitutions and provide for 
separation of powers. States also have Supreme 
Appeal Courts, elected governors, and bicameral system 
of legislation, 'fhe state Constitutions, however, have 
proved less difficult to amend, provide for direct 
legislation in some cases and establish the system of 
Recall ’ in a few cases. 
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THE CONSTITUTION OF CANADA 

Q. 1. Write a brief historical note on the 
process of constitutional development in Canada. 

Ans. The Quebec Act of 177-1-. the Canada Act 
of I79C the Union Act of 1 840 and the British North ° 
America Act of 1867 mark four important stages in 
the constitutional development of Canada. 

The Quebec Act of 1774. 

The Dominion of Canada is now formed of the 
nine provinces of 


1. 

Ontario. 

2. 

Quebec. 

3. 

Nova Scotia. 

4. 

New Brunswick. 

5. 

British Columbia, 

0. 

Prince Edward 
Island. 

7. 

Manitoba. 

8. 

Saskatchewan and 

9. Alberta, together with tlje 
West Territories. 

Yukon and North 


Its area is 3,729,665 square miles and population 
8,772,000. 

Originally, Canada was a French colony, founded 
in 1608 but passed under the British rule with the 
fall of Quebec and Montreal in 1759 and 1760 res- 
pectively. The change was formally recognised by 
the Treaty of Paris in 1763. Canada now became the 
province of Quebec. 

Things went on smoothly for some time but soon provisions, 
difficulties arose with the growih of a small minortty of 
British settlers. They claimed ascendency in poli- 
tical matters over the French and thought they only 
should be entitled to advi.se the Governor. This led 
to the passing of the Quebec Act in 1774. 
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Under this Act - 

1. All the territory held by the Provinces of 
Quebec and Ontario was included in the Province of 
Quebec. 

2. A nominated Council was set up with mem- 
bership of not more than twenty-three and not less 
than seventeen. 

3. A modified oath rendered it possible for the 
Roman Catholics to be admitted. 

4. The whole body of French civi,l, law was 
revised* 

5. The Roman Catholic Church was given a 
legal status by the provision that titles could be collect- 
ed from its members by due process. 

A 

6. The Council was given no power to levy 
taxes. The regulations for taxation supplementary to 
the Act were embodied in a statute of the following 
year and only imposed duties similar to those under , 
the French regime. 

7. The ordinances of the Council had to be 
referred to England. 

• 

The Act favoured the French and may be 
summed up in the words of Burke: ‘ With regard 
to slate policy, the preservation of their old pre- 
judices, their old customs by the bill, turns the 
balance in favour of French. The only difference is, 
they will have George the Third for Louis the Sixteenth’. 
The Act had its defects and virtues. But, on the 
whole, it may be said that it strong ihened the imperial 
tie in so far as it settled the status of the Roman 
Catholic and ‘removed it for generations ottt of reli- 
gious politics. Had its position been left in the air 
without a statute behind it- the coming of the United 
Empire loyalists might have added another war of 
religion to the tragedies of history. As it was, the 
transition to a new constitution was infinitely less 
complicated.* « 
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The Canada Act of 1791. 

'?he religious and racial differences in Canada 
intensified with the immigration of ** Unity Empire 
Loyalists”, from the United States. They pressed for 
the same political rights in Canada which they had 
enjoyed hitherto in U. S. A. They had been deeply 
influenced with the agitation that was carried on in 
U. S. A. for the control over executive and taxation 
and they carried on an agitation for similar rights in 
Canada. But on the other hand, the French were used 
to autocratic rule and the representative assemblies 
did not at all appeal to them. These two elements thus 
contended in the provinces. As the result of represen- 
tation made by the British minority and the advice 
given by the Governor of the time, the British Parlia- 
ment repealed the Quebec Act and passed a new 
Act in 1791. The new constitutional Act, known as 
the Canada Act, marks the second stage in the 
constitutional developmeut of Canada. 

Under the Act- 

(1) I'he territory of Quebec was divided into 
Upper and Lower Canada. 

(2) The legislative authority was vested in 
the Governor or Lieutenant-Governor acting with 
the advice and consent of* the Legislative Council 
and Assembly in each of the two new provinces. 

(3) The Upper House or the Legislative Council 
(which was created to guard against the democratic 
tendencies of U. S. A ) was to consist of at least seven 
members in Upper Canada and fifteen members 
in Lower Canada. 

( 4 ) Additional members could be added to the Legis- 
lative Council by the Crown; members were to be British 
subject? above twenty-one years of age. Membership 
was for life and the Speaker was appointed and could 
be removed by the Governor. 

(5) The Assembly was to consist of at least six- 
teen members in Upper Canada and fifty in Lower 
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Canada. The franchise was based on property qualb 
ficatioDs. The Governor could reject a bill e^en if it 
was passed by both the Houses and the British Govern- 
ment could reject a bill even if it was assented to by 
the Governor. The Governor and the Executive 
Council constituted a court of appeal; appeal, however, 
could be carried to the Privy Council from them. 

(6) The guarantees to the Church of Rome under 
the Quebec Act were confirmed. 

The Act failed to find satisfactory solution rf 
the various problems. The Executive which w'as 
appointed by the Governor w’as entirely independent 
of the legislature, both financially and constitutionally. 
It led to constant collisions betw'een the two organs of 
the Government, resulting in the Government of Upper 
Canada falling into the hands of a small family clique 
and the Government of Lower Canada being faced 
with frequent deadlocks. This state of affairs continued 
for about fifty years. 

* In Upper Canada, the population was almost 
wholly of English settlers, who were continually in 
revolt against “ the family comfiact.” In Lower 
Canada, where the original French settlers were m the 
majority, the constitutional contest took another 
complexion — French, whereas ihe Legislative Council 
and the Executive Council were almost wholly British. 
In both provinces, the demands were for a control over 
the Executive control of the purse, an elective Legis- 
lative Council and the independence of judges,’ 

The Union Act of 1840. 

The situation as described above eventually result- 
ed in open revolt in both the provinces. In Upper 
Canada, the rebellion was led Lv Mackenzie and in 
Lower Canada by Papinean. Though there was no 
insurrection in the maritime provinces yet, people 
th^re w„re acutely divided over the causes that had 
led to insurrection in both the other provinces. Such was 
the situation when Lord Durham arrived in Canada 
as Governor General on May 29, 1831, He had been 
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given exceedingly wide powers and was required to 
considar any proposals he ‘might think conducive to 
the permanent establishment of an improved system of 
government in Her Majesty’s North American posses- 
sions’. 

On his arrival in Canada, through a Proclama- 
tion, he expressed his desire to do his utmost to * lay 
the foundations of such a system of Government as 
will protect the rights and interests of all the classes, 
allay all dissensions, and permanently establish under 
Divine Providence that wealth, greatness and prosperity 
of which such inexhaustible elements are to be found 
in these fertile countries.’ He gave a practical proof 
of his goodwill by dissolving the old Council and 
appointing a new one- 

After a full examination of the causes that had 
led to chaos and, disorder, he made the following impor- 
taut recommendations in his ‘Report on the affairs of 
British North America’. 

(l) The two Provinces of Upper and Lower 
Canada should be united. It was not a federal union 
he thought of (though he had favoured a federal solu- 
tion for the troubles of the colonies before t)e arrived 
in Canada) but a complete fusion in which the political 
institutions of the provinces were to completely dis-^ 
appear and merge in new common institutions for the 
whole of Canada. He gave the following reasons for 
his changed opinion: — 

‘‘A federal union would produce a weak and 
rather cumbrous government ; a colonial federation 
must have, in fact little legitimate authority or 
biiisness, the greater part of the ordinary functions of 
a federation f >lling within the scope of the Imperial 
legislature and executive ; and the main inducement to 
federation, which is the necessity of conciliating the 
pretensions of independent states to the mainteijance of 
their own sovereignty, coiffd not exist in the case of 
colonial dependencies, liable to be moulded according 
to the pleasure of the supreme authority at home,* 
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He thought complete legislative fusion would give 
vigorous control of the rebellious French minority in 
Lower Canada and an efficacious government for the 
whole of the colonies. 

(2) Responsible Government should be establish- 
ed in which executive should continue only so long as 
it retains the confidence of the Legislature and the 
Governor should act on the advice of the ministry. 
This recommendation applied to the maritime provin- 
ces also and was made with a view to removing difficul- 
ties w'hich the colonial governors often faced in the 
management of the internal affairs of the country. 

‘ I know not,’ he wrote, ‘how it is possible to secure... 
...harmony in any other way than by administering 
the government or those principles which have been 
found perfectly efficacious in Great Britain. I would 
not impare a single prerogative of the Crown ; on the 
contrary, I belie\'e that the interests of these colonies 
require the protection of prerogatives which have not 
hitherto been exercised. But the Crown must on the 
other hand submit to the necessary consequences of 
representative instttutions ; and if it has to carry on the 
government in unison with a representative body, it must 
consent to carry it on by means of those in whom that 
representative body has tonfidence.’ 

(3) Responsibility should not extend to all 
spheres. There should be a division of powers ; the 
colonists should be responsible for their own govern- 
ment in matters of internal concern, and the Impetial 
Government in matters of common concern to the 
whole empire. He recommended that matters like 
control of land policy, trade relations with the Empire 
and.foreign countries including issues of coinage and 
shipping, their constitutions, foreign relations and 
defence should be reserved to the Imperiaf Gov’ern- 
ment and matters of local interest in which the 
Imperial Government had no interest, should be dealt 
with by local administration. 

(4) Provision should be made for the voluntary 
admission of the maritime provinces in one union. 
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He ssl^v no prospect of immediate union on account of 
the Jack* of support from the provinces concerned and 
the difficulties of communication. 

(5) The principle of representation according to 
population should be followed. 

(b) No money votes should be proposed except 
on the advice of responsible ministers. 

A storm of discussion arose over the Report which 
recommended a new type of colonial system. It was 
disapproved by the old-fashioned imperialists and die- 
hards who thought that the concession of full inde- 
pendence in one thing would gradually lead to 
independence in other things and ultimately to in- 
dependence in everything. The weak point in the case 
of I/ord Durham’s opponent, however, was that their 
criticism was entirely destructive. They bad no cons- 
tructive proposal jto make as a substitute for Durham’s 
proposal. It was admitted that the previous system 
of representative government had hopelessly failed 
and cried for a change. Durham bad a substitute 
whereas his critics had none. The continuance of the 
existing discredited system must have involved the 
continuance of friction which would have probably 
resulted in forcible secession. 

“in the grant of responsible government as con- 
ceived by Lord Durham, there was involved no idea Durham 
of the surrender of the sole sovereignty of the United Report. 
Kingdom. He contemplated no inroad on the para- 
mount authority of the Imperial Parliament and the 
Imperial Government ; bis desire was that they should 
confine their action to matters truly imperial, and, 
having created local administrations, leave them to deal 
unfettered with all matters of local concern. He 
saw that struggle in Canada was largely waged over 
issues of patronage and expenditure on local objects 
in which the Imperial Crown bad no special interest. 

And be proposed that all questions should b# dealt 
with by local ministries framed on the British model 
which would thus express the will of the electorate 
from time to time/' 
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“ With all its defects, Durham’s Report on the 
affairs of North America remains the greatest state 
paper in colonial history. The minutest criticism has 
been applied to it since the time of its appearance. 
Much of this criticism is valid. The ‘family compact*, 
for example, subjected it to searching examination, 
and a committee of the legislative council of Upper 
Canada produced a report in which forceful restraint 
is combined with a logic which from many points of 
view can never be denied. The sections on Upper 
Canada are decidedly weak. Politically there is fair- 
ness, socially and economically there are exaggerations 
and distorted views. The part dealing wwh Lower 
Canada can only be described as brilliant, and the 
situation there is diagnosed with the greatest insight, 
which is made all the more remarkable by the 
occasional slips in facts and errors in interpretation. 
In his efforts to grasp the problems .vhich called for 
solution, Durham gave himself up to hve months of 
ceaseless activity. His resignation cut him off from 
perfecting his summary in detail, and had he remained 
longer, it is reasonable to expect that he would have 
learned more ot Upper Carada. He felt, however, 
that the most pressing issue was that of French- 
Canadanism, and on it, be expended the greater pait 
of his tireless energy. *Of the maritime provinces, he 
said little. The blow from JCngland fell on him 
when he was in the middle of a conference with 
eastern delegates, and his report was finished leaving 
the history a mere sketch, with no cc>mprehensive 
grasp ot the difficulties which the interview brought to 
light.” 

The British Government lost no time in taking 
steps on the basis of the recommendations made by 
Lord Durham. A bill was introduced in ^une 1839 
which, however, was postponed on account of strong 
opposition in Upper Canada and conditional approval 
by the Assembly t II the Report of Charles Ponleit 
Thomson, afterwards Baron Sydenham ot Sydenham 
and Torants, who was sent to Canada as Governor* 
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Genetal. The measure, however, was finally passed 
in 1840, 

Under the Act of 1840 — 

1. The Upper and Lower Canada were to be 
united with one House of Assembly and one Legisla- 
tive Council within fifteen months after the passing of 
the Act. 

2. The members of the Legislative Council were 
to hold office for life on good behaviour. The mem- 
bers of the Assembly were to consist of an equal 
number from Upper Canada and Lower Canada. The 
members were required to possess property worth at 
least £500. 

3. The Speaker of the Council was to be nomi- 
nated by the Governor and of the Assembly to be elect- 
ed by iis members. 

4. A consoi'dated fund was to be instituted out 
of which the expenses of the judiciary, government 
and pensions were to be paid. 

5. The two provinces assumed the debts and 
were given complete control over the revenue (except- 
ing, ot course, consolidated fund). 

6. The status of the Church of England, of the 
Roman Catholic Church, of wasfe lands, and of reli- 
gious toleration was clearly defined. 

The union of the old provinces was brought about 
on February 10, 1841 by a Proclamation and the first 
elections were held in April 1841. The events, how- 
ever, proved that the union was an error. The 
Governor, under the new constitution, cccupied an ano- 
malous posiiijn. Lord John Russel, the Prime Minis- 
ter, was not bold enough to introduce responsiule 
governmen^k He directed the Governor on the one 
hand to choose as his ministers, men who had the confi- 
dence of the A>sembly, and on the other hand, h| was 
required to consider himself as the servant of the 
Crown, responsible to it alone. No man could possi- 
bly assume these twp incompatible roles, Lord 
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From 1847 
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Sydenham, tried assidaousiy to maintain a constant 
majority in the Assembly but by the time, relin- 
quibhed the office, his ministers had become unpopular 
an! the new Governor, Sir Charles Bagot, realising 
the difficulty, virtually introduced responsible govern- 
ment by choosing his ministers from the majority 
party. The next Gov3rnor, Sir Charles Metcalfe, 
tried to revert to Lord Sydenham’s system but this 
led to the old troubles. By this time, it was clear 
that responsible government was the only remedy 
and it was conceded without qualihcation when Lord 
Elgin, the son-in-law of Lord Durham assumed the 
office of Governor -General in 1847. 

The new system of government, however, did not 
prove an unqualified success between 1847 and 1860 
mainly because it did not fit in with the conditions 
created by the Union Act of 1840. ‘ It resulted in a 

majority of the British influence ‘Over the French 
influence of so considerable an extent as to place the 
French in a perpetual but powerful minority. The 
result was that both sides desired that the Union 
should be dissolved.* An attempt was made to govern 
the British and the French C^nadians under a false 
unitary system but such an attempt was bound to be 
fofled as the Assembly which was expected to look 
after the common interest of the whole of Canada 
really discussed the various topics from the points of 
view of the two races. If one province received a 
grant for a certain purpose, the other province was 
also to be given such a grant, whatever it needed it or 
not. This led to waste and extravagance. The situa- 
tion w s fundamentally impossible. 

British North America Act (1867). 

•a 

As the Union proved a failure, the statesmen gave 
their thought to the basic reasons which nad led to 
that impasse and their analyis of the situation indicated 
som^ scheme of pederaHon as the only way out of the 
difficulty. A federal solution commended itseU 
because of — 
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!• .the geographical contiguity of the provinces, 

2. the same stage of political development that 
the provinces had reached, 

3. the rapid growth of their sense of common 
national interest, 

4. danger of annexation from the United States, 

5. their similar economic problems and econo- 
mic difficulties, 

6- scheme of railway expansion which cpuld 
be possible only under federation, 

7. the impossibility of acquiring the vast expanse 
of land stretching up to the Rockies if the Canadians 
maintained merely a provincial existence, 

8. the termination of the Reciprocity Treaty 
with U. S. A. According to the treaty, the Canadian 
goods could be exported through American ports but 
with the termination of the treaty, the Cauadians lost 

- that contact and could send their g^ods throughout the 
year only through Halifax, Nova Scotia. But it was 
only under a system of federation that this port could 
be at the service of Canada and 

9. the absence of any better alternative scheme 
of government. 

The case for federation thus was fairly strong. 
It was only through federation that the Canadians 
could develop economically, unite politically, preserve 
the western prairies to the Empire and to make 
Canadian nationalism a reality. 

The proposal commended itself to both the pro* 
vinces as^the French also thought that their interests 
required security which only federation could give 
them. Fortunately, it so happened at that time that 
the maritime provinces which were discussing a Icheme 
of union among themselves and had sent their dele- 
gates to meet in Charlotte town accepted the sugges- 
tion of the Canadian gevernment for a wider union. 
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This larger conference met at Quebec <?n 10th 
October, 1864. It sat, in fact, as a Constituent Assembly 
and erobocied its decisions in a series of seventy reso- 
lutions. The resolutions were based on the principle of 
federation. There was to be a central Federal Parlia- 
ment along with local Parliaments for the Upper 
Canada, the Lower Canada and the maritime provin- 
ces, These resolutions were placed before the Canadian 
Parliament in 1865, to be rejected or accepted as a 
whole. They passed without any difficulty in Assem- 
bly though some opposition was offered in the Council. 
The Parliament of Nova Scotia and New - Brunswick 
also ultimately passed the resolutions. A bill was draf- 
ted on the basis of Quebec resolutions and was passed 
by the British Parliament in March 1867. The bill was 
entitled, the ‘British North America Act’ and came into 
operation on 1st July, 1867. 

By the Act ( which is the Canadian Constitution 
and which we propose to consider in detail in the 
following pages), the government of Canada is vested in 
a Governor-General appointed by the Crown. He is 
assisted by a Privy Council chosen by him. In fact, he 
takes no action without the consent of his cabinet which 
forms the Committee of the Privy Council. He plays the 
, role of a constitutional sovereign. The Legislature con- 
sists in the Senate and the House of Commons. The mem- 
bers of the Senate are nominated by the Govenor-Gene- 
ral, twenty-four members being assigned to each pro- 
vince. In the House of Commons which continues for 
five years unless previously dissolved, Quebec sends 65 
members and the other provinces a number which is 
determined according to population by reference to the 
Province of Quebec. 

The Act united federally the provinces ol Quebec, 
Ontario, Nova Scotia and New Brunswick, Later on, 
Manitolka was admitted as a province in 1870. It was 
created out of a part of the North West territories 
purchased by the Dominion from Hudson Bay Company. 
Dritish Columbia and Prince Edivard Island joined the 
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Dominion in 1871. Alberta and Saskatchewan be- 
came pro*vinces in 1905. 

With the growth of Constitutional Conventions 
the British North America Act of 1867 no longer faith- 
fully represents the constitutional practice of the Dom- 
inion. This Constitution (British North America Act 
of 1857) embodies most of the developments that had 
occurred in the constitutional experience of the two 
Canadas since the Quebec Act of 1774. Yet in practical 
experience, constitutional usage soon outstripped the 
legal right. For the development that had occurred bet- 
ween 1774 and 1867 continued, and did not stand still 
because in 1867 the development that till then had oc- 
curred was summarised in a written fundamental law. 

The consequence is that the written articles of the 
constitution of 1867 are, in many matters, no guide 
to the constitutional practice of the present day. The 
practical effect of these changes may be summarised 
in the statement that in 1857, Canada was given the 
constitutional status of a colony, whereas at the 
''present time, she exercises the constitutional usage of 
sovereign nationhood. 

The Canadian constitution has, therefore, become 
encrusted with a number of consfitutional conventions 
which have considerably modified and expanded it in 
many of its most vital relations. The strict letter of 
the constitution consequently is not a reliable guide to 
the ordinary practice under it. This has led to an im- 
portant distinction embodied in the phrase “legal autho- 
rity and constitutional right'*. In the strict letter, 

“the legal authority” remains the same but in practice 
the ‘‘constitutional right” has abrogated that authority. 

These changes extend in every direction inciudiag 
‘issues of £eace and war, treaty making and inter- 
national relations” 

The British North America Act of \17^Was British 
amended in 1915. By the new Act, the number of 
senators provided for under Section 21 of the 
British North America ^ct of 1867 was increased 
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from 72 to 96 ; the divisions of Canada in 
relation to the constitution of the senate <were in- 
creased from three to four, the number of members 
which the Governor General could add upon the direc 
tion of His Majesty the King was increased from three 
or six to four or eight, representing equally the four 
divisions of Canada ; the maximum number of senators 
was fixed at one hundred and four and each province 
was entitled to a number of members in the House 
of Commons not less than the number of senators 
representing such province. 

Q. 2. Trace the development of colonial 
autonomy during the last fifty years. 

Ans. The Queen, in proroguing the Parliament 
in 1886, voiced the Imperial sentiment which had 
overtaken the people in the following words: — 

I am led to the conviction that there is on all 
sides a growing desire to draw closer in every practi- 
cal way the bonds which unite the various portions of 
the Empire. 1 have authorized communications to be« 
entered into with the principal Governments with a 
view to the fuller consideration of matters of common 
interest.’* 

Origins of* 
the ideas of 
Imperial 
Federation 
and closer 
union. 


This desire for closer union which was based on 
practical grounds gave birth to one of the most impor- 
tant institutions in the British Empire — the Imperial 
Conference which gradually began to take on a politi- 
cal importance though convened in early stages to dis- 
cuss practical business matters like cable communica- 
tions, regulations concerning trademarks and patents, 
and naturaliaation. Some of the more important indu- 
ecces working in that direction were — 

{a) the feeling of the people in Great Britain that 
they were not a match for the new rising Germany 
and therefore they needed a system, Imperial defence 
and commercial solidarity ; 

(6) the foundation of Imperial Federation Ceague 
by W. E. Foster ; 
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(c) the publication of Seeley’s The Expansion of 
England. It made the English people look upon the 
colonies not as mere appendages but as the outward 
growth of the parent state and living parts of one 
great whole ; 

[d) the publication of Problems of Greater 
Britain by Charles Dilke. 


Successive Colonial Conferences met in London in 
1887, 1894 (at Ottava), 1897, 1902 and 1907. The 
Secretary of State for Colonies used to preside over 
these conferences but in 1907 it was decided that such 
conferences should be held after every four years at 
which premiers of the colonies should be present and 
the Prime Minister should conduct the proceedings in 
the capacity of Chairman. Joseph Chamberlain 
played a very important part in the orientation of new 
relationshi[) between Great Britain and the colonies. 
Piesiding over the Colonial Conference of 1897, he for 
the first time discu-sed the constitutional problem and 
,;stressed the necessity for some better machinery of 
consultation between the self-governing colonies and 
the mother country. His aim vyas to create a great 
federal council of the ICmpire to which self-governing 
colonies might send their delegates. The proposal, 
however, was not received very enthusiastically. The 
conference, by means of a resolution, expressed its 
satisfaction with the existing condition of things. 

The Free-traders in England did not look with 
favour at the idea of closer union with the colonies as 
any preference by the colonies meant a preference to 
the colonies which further implied a tax on food. In- 
spite of his resignation in 1903 and formation of a new 
organisation — Tarifl Reform League — Joseph Charfi- 
berUin couM not change the British public opinion 
which remained hostile to any proposal smacking of 
protection. It took about a quarter of a centuiy to 
disentangle the idea of Imperial relation from the con- 
troversies between “Free dVade” and Protection as it 
was in only 1923 that an^ Empire Marketing Board 
was established with a large annual grant to advertise 
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and push the sale of Empire produce as some” return 
for the preferences granted by the Doininions^'to British 
manufactured goods. 

The Colonial Conference of 1902 recognized the 
position that so far as may be consistent with the con* 
fidential negotiations of treaties with foreign powers, 
the views of the colonies affected should be obtained 
in order that they may be in a better position to give 
adhesion to such treaties. For the first time, in a 
resolution passed at the Colonial Conference of 1907, 
the word ‘colonial’ was given up and the word ‘Impe- 
rial’ was substituted for it. Moreover, Dominion 
ministries were for the first time referred to as ‘His 
Majesty’s. The Defence Conference which met in 
1909 was consultative and delibeiative in nature. It 
recommended that the forces of the Crown wherever 
they were, should be so organised as may be comple- 
tely combined into one homogeneous Imperial Army 
if the Dominions wished to assist in the defence of the 
Empire in a real emergency. As regards naval de- 
fence, Canada decided to establish an auxiliary fle^f 
and undertook the maintenance of dockyards at 
Halifax and Esquimault. 

The Conference of 1911 met under ‘the new and 
dignified appellation of the Imperial Conference-’ It 
resolved that the Dominions should be afforded an 
opportunity of consultation when framing the instruc- 
tions to be given to British delegates at future meetings 
of the Hague Conference, and that convemious affect- 
ing the Dominions provisionally assented to at that 
Conference shall be circulated among the Dominion 
Governments for their consideration before any such 
convention is signed and that a similar procedure where 
time and opportunity and the subject njatter permit 
shall, as far as possible, be used when preparing ins- 
truy dons for the negotiations of other International 
Agreements affecting the Dominions. 

A. P. Newton sums up the position and theconstitu 
tional status of the Bominipns on the eve of the Grea 
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War (1914) in the following words 

“ The Dominions had come to occupy in relation to ^ 

the mother country a curious and anamolous constitu- Great War 
tional position, the significance of which was hot 1914, 
generally comprehended in Britain itself and must 
have been extremely puzzling to foreign states. This 
peculiar position was the logical outcome of the grant 
of responsible government. By 1914, a stage had been 
reached when the Dominions had come to realize that 
their subordination in external policy was theoretically 
incompatible with their full freedom in locd matters. 

At the same time, they took a very practical view of 
their position, and in the interests of Imperial unity 
were not disposed to exaggerate difficulties which 
might not become acute for many years.” 

“ Internationally, the Dominions bad no indepen- 
dent standing, for, the control of ail international 
matters affecting them was vested in the Imperial 
Government and Parliament. Yet, the Imperial 
Government, from motives of expediency and 
fairne^^s, had frequently consulted the Dominions 
in the conduct of its policy. In the rsphefe 
of economic policy particularly, a great deal of 
latitude had been given to the Dbminions. Neverthe- 
less in practically every negotiation, the Imperial 
Government continued to exercise a control that was 
real as well as formal, for though the Dominions were 
frequently entrusted with the negotiation of commercial 
agreements, yet, they had first to obtain the necessary 
powers to negotiate, and no treaty could be signed 
until its terms had been approved by the Imperial 
Government. Within these limits, the Dominion 
ministers had full powers of negotiation subject to 
check that ifie results of their negotiations had to be 
Sanctioned by their own parliaments before being sub- 
mitted to the Imperial Government for satisfaction by 
the Crown. 

“ In this way, the national aspirations of the 
Dominions bad been satisfied without entailing any 
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breach in the diplomatic unity of the Empire. Techni- 
cally and actually* Dominion negotiators were^ Imperial 
representatives, though the subject of their transac- 
tions concerned only a fragment of the Empire- In 
1912, however, there occurred a significant departure 
from this procedure. At the Radiotelegraphic Con- 
ference held in that year, the agents of the Dominions 
were distinct from those of Great Britain and acted 
under the instructions, not of the Imperial Govern- 
ment, but of their own national governments, that is, 
they voiced the views only of their own dominions. 
The only power retained by the Imperial Government 
was the issuing of the necessary authority to the 
Dominion agents to act as plenipotentiaries. It might 
also rtf use to advise the Crown to ratify any conven- 
tion which was agreed upon. The constitutional 
importance of the conference lay in the fact tnat it 
formed the first occasion on which the Imperial 
Government surrendered its prerogative ot issuing 
instructions to the Dominion representatives on the line 
they were to take. As a result of this surrender, it could 
no longer interfere to prevent the signing of treaty 
which IS disliked, while the representatives of the 
Dominions could oppose the views of the parent state, 
if they thought tit.” 

f 

Developments since 1914. 

Develop - The idea of federation had not yet been given up 

ments since equal co-partnership had not yet 

emerged but things soon began to shape in such a 
manner as strengthened the idea of equal partnership 
and weakened that of Imperial federation. 

The Imperiad Government declared war against 
Germany on August 4, 19 i4 and it brought the 
question of Imperial relationship in the forefront. 
Eegally, there was no obligation on the iTominions to 
contribute men or money toward-, the conduct of the 
wai^' but they could not declare their neutrality as the 
war had been declared for the Empire and no part of 
the Empire could escape the responsibility for the 
decision of the Imperial Government. It was possible 
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only seceding from the Empire. Germany would 
have bedh as much entitled to bombard Sydney, 
Montreal, Quebec as London and Manchester. Actual 
participation in the war was wholly voluntary but 
neutrality was impossible. 

The Imperial Government, however, was scrupu- 
lously careful to respect the autonomy of the 
Dominions. It restrained even from interfering with 
the discretion of the Dominions in regard to the con- 
duct of the military expeditions and their occupation 
of enemy territory. Response of the Dominions, how- 
ever, was spontaneous. Canada raised 458,2 ] 8 men, 
inspite of the reluctance of the French Canadians to 
military service. 

The Imperial Government inxited the p^ime 
ministers of the Dominions and representatives of India 
to visit England in’ 1917, and to become members, for 
the time being, of the War Cabinet. The invitation 
was accepted by the Dominions and India. Canada 
^as represented by Sir Rcjbert Borden, Prime Minister 
and Sir George P, riey, Minister of the Overseas Military 
luirces. The m .‘mbership ot the Imperial Wat Council 
— which was lor the tune being the governing body of 
the Empire — clearly defined ^the status of the 
Dominions. Sir Robert Borden, the Canadian Premier, 
in an address to the Empire Pai liamentary Association, 
was quite clear on this point. He said: 

“We meet here (in the Imperial Cabinet) on terms 
of equality under the presidency of the First Minister 
of the United Kingdom ; we meet here as equals ; he 
is primus inter pares. Mmisters from six nations sit 
round the council bosrd, all of them responsible to 
their respective parliaments and to the people of tfie 
countries which they rejiresent. Each nation has its 
voice upon questions of common concern and highest 
importance as the deliberations proceed ; each %ire- 
serves unimpaired its perfect autonomy, its self- 
government, and the responsibility of its ministers to 
their own electorate. Foreman/ years, the thought of 
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the statesmen and students in every part of the Empire 
has centred around the question of future* constitu- 
tional relations ; it may be that now as in the past, the 
necessity imposed by great events has given the 
answer/' These words were endorsed officially and 
were reproduced in the Report of the War Council of 
1917. 

The Peace Conference assembled in Paris on 
12th January 1919. In the plenary session, Australia, 
Canada and South Africa were each represented by 
two delegates. Similarly, the Doniimons in the aggre- 
gate were represented in the British Empire delegation 
of hve members. The representatives cf the Bctimiions 
took an equal part ia moulding the deliberations of the 
conference. Mariiot comments thus on the constitu- 
tional significance of the Paris Conference : — 

“For the first time, the British Empire was 
diplomatically recognised as a power ; for the first time, 
the Dominions and India were similarly reccgnised as 
powers. The status of each was made clear not onljt 
by many documents and memoranda incidental to the 
conference but still more by the attestations to the 
treaties of the peace- 

Thus, the Treatj of Versailles was signed on be- 
half of His Majesty the King of the United Kingdom of 
Great Britain and Ireland and of the Britl>h Dominions 
beyond the Seas, Emperor of India by five ministers 
as well as by two representatives for the Dominion of 
Canada, two for the Commonwealth of Australia, two 
for the Union of South Africa, one for the Dominion 
of New Zealand and two for India. Terms of treaty 
were formally approved by Dominion Parliaments. 
The new status of the dominions was further recog- 
nised by the fact that they were among the original 
members of the League of Nations and each of them 
has/:ihe right of separate representation in the Assem- 
bly of the League. They have equal right of voting 
and can become candidates for one of the four elected 
seats on the Council, As {he decisions of the Council 
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are unanimous, they can reject any proposal inimical 
to their best interest. 

The Imperial Conference of 1926 will ever 
stand out as a landmark in the history of inter-imperial 
relationship. It put an end to all controversies by 
adopting the Report of the Committee on Inter- Imperial 
Relations. It will be best to quote the actual words of 
the Committee. 

The Committee are of opinion that nothing would be 
gained by attempting to lay down a constitution for 
the British Empire. Its widely scattered parts have 
very different characteristics, very different histories, 
and are at very different stages of evolution; while, con- 
sidered as a whole, it defies classification and bears no 
real resemblance to any other political organization 
which now exists or has ever yet been tried. There is, 
however, one most* important element in it which, from 
strictly constituticnal point of view has now, as regards 
all vital matters, reached its full development — 
«»the group of self-governing communities comprised 
of Great Britain and the Dominions. Their position 
and mutual relation may be readily defined: — 

They are autonomous communities within the 
British Empire-, equal in status^ tn no way subordi' 
nate one to another in any aspect of their domestic 
or external affairs^ though united by a common 
allegiance to the Crown-, and freely associated as 
members of the British Commonwealth of Nations. 

“ The British Empire. ..depends essentially, if not 
formally, on positive ideals. Free institutions are its life 
blood. Free co-opration is its instrument.... Equality 
of status, so far as Britain and the Dominions -are 
concerned, ^is thus the root principle, governing our 
inter* imperial relations.” 

The Conference, however, recognised that a confer- 
ence of experts should be held to give legal form to its 
recommftndations. Such a Conference met in 1929and in- 
terpreted the recommenjjation in the widest spirit. The 
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Imperial Conference of 1930 approved the views jof the 
Conference of Experts and the Imperial Go\ 4 ernment 
secured necessary legislation (the Statute of West- 
minster which was finally assented to by the king on 
December 1 1, 1931) after the Conference resolutions had 
been approved by the Dominion Parliaments. Com- 
menting on the Statute of Westminster, Keith rites 
thus : — 

“ The statute is not a revolutionary measure. It 
represents the outcome of a long process of develop- 
ment under which the Dominions had achieved almost 
full autonomy as regards internal affairs, and its impor- 
tance mainly lies in the fact that it e£tablis*hes as law 
what had before rested on convention. The system of 
responsible government in the colonies rested essentially 
on a division in exercise of the authority of the Crown. 
The executive, legislative, and judicial functions of the 
Crown were exercised in part on the hdvice and autho- 
rity of colonial ministries, legislatures and judges, in 
part on the authority of the Imperial government, the 
Imperial Parliament and the Judicial Committee of 
Privy Council. The whole system of the evolution of 
responsible government lay m the transfer of effective 
authority from the latter to the former instrumentalities. 
The control over the passing of the colonial legis- 
lation, was gradually relaxed in all niatters not of 
vital imperial concern., but this conveniional limi- 
tation of imperial control nevertheless left in being a 
mass of legal restrictions and it was the work of the 
conferences from 1926 to 1930 and the Statute of 
Westminster to abolish them so that the internal 
sovereignty of the Dominions mignt stand out unques- 
tioned.” 

According to Prof, Keith, however, the Statute 
of Westminster dees not concede tht right to 
declare war or neutrality; it, on the other band, it defi- 
nitelyc,asserted that the Dominions and the United King- 
dom will not deal with such an issue by isolated action. 
An Act to declare war would amount to the declara- 
tion of independence* It will virtually be an act of 
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secession. Authorities, however, are not unanimous as 
to whetj^er the^atute concedes right of secession. 

Q. Sy ^ Discuss tHe specific powers of the 
Crown and the Governor- General in the 
Canadian Government. 

Ans- The Imperial Crown is one and indivisible 
for the whole of the British Empire. It is a symbol 
of unity. Whatever rights the Crown can exercise in 
Great Britain, they can equally be exercised in 
Canada but as is always the case in countries with 
responsible government, such rights can only be exer- 
cised through the ministers responsible to the Parlia- 
ment. Tne Crown can constiluti jnally withhold 
assent to an Act passed by the Canadian Parliament 
and in that case, the Act stands annnlletl. Sections 
56 and 57 of the British North America Act run as 
follows - • 

“ Where the Governor General assents to a bill in 
the Queen’s name, he shall by the first convenient 
opportunity send an authentic copy ol the act to one 
of Mer Majesty’s principal secretaries of stale and if 
the Queen-in-Council within two years after receipt 
thereof by the Secretary of State thinks ht to disallow 
the act, such disallowance (w’it>h a certificate of the 
Secretary of State of the day on which the act was 
received by him) being signified by the Governor- 
General, by speech or message to each of the houses 
of parliament or by proclam .tion, shall annul the act 
from and after the day of such signification.” 

(Sec/row 56). 

“A bill reserved for the signification of the Queen’s 
pleasure shall not have any force unless and wntil, 
within twQ years from the day on which it was pre- 
sented to the Governor-General for the Queen’s assent, 
the Governor-General signifies by speech or message to 
each of the houses of parliament or by proclamation, 
that it has received the assent of the Queen-in-Council.” 

(Section 57). 
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But this power of withholding assent is of little 
practical signihcance now as it is never likely*' to be 
exercised. ** It is true that consultation and amicable 
workings between Ottawa and London have made 
this veto of little actual importance in Canadian 
history, and that since equality of status has been 
claimed for and conceded to Canada, the ri^ht has 
been practically abandoned by the Imperial govern- 
ment, yet its existence even as a theory may be noted 
in this connection. All laws, whether federal or pro- 
vincial, are enacted by the King-in-Parliament.'’ 
Governor-General. 

The Governor-General is the representative of 
the Crown in the Dominion. He is appointed by the 
Crown with the consultation and the approval of the 
Canadian Government. Formerly, the appointment 
was made on the advice of the British Government 
but the Imperial Conference of 1930 definitely laid 
down that the appointment was to be made in con- 
sultation with the Dominion Governmea 

The Dominion Government might communicate 
directly with the King in this matter. It is not essen- 
tial that the correspondence in this connection should 
be conducted through the British Government. The 
Selection of Lord B^ssborough as the Governor- 
General of Canada on February 9, 1931, was made 
on the sole responsibility of the Canadian Government. 
This implies that the power of removal also rests with 
the Canadian Government. The King merely formally 
approves the appointment and removal. The British 
Government can neither intervene nor need be con- 
sulted in such matters. 

JThe British North America Act requires the 
Governor-General to act wiih the adviqp of the 
Privy Council for Canada. This provision is not clear 
as the Privy Council is an honorary body- The Act 
makes bo mention of his relation to the Cabinet and 
legislature. But according to the conventions of the 
constitution, he acts on the advice of bis ministers. 
Be is never present in the meetings of the Cabinet 



THE CONSTITUTION OF CANADA 27 


though be is kept iofotmed of the current issues. 
He repeives all official communications through the 
Cabinet. All orders in council are submitted to him 
personally. He can dismiss the ministry if there is no 
confidence in it but then he must create a new ministry 
which IS willing to take the responsibility for bis action. 
Similarly, the Governor General has the power to 
refuse to dissolve the House though it is difficult to 
contemplate that he would readily do so. 

The Imperial Conference ot 1926 took away from 
him the ambassadorial functions by emphasizing his 
position as the counterpart of the King. He is the re- 
presentative of the King and not of the British Govern- 
ment. He may be a local man though the selection 
of a local man is not advisable as he might be accused 
of partisanship. The agency functions taken away 
from the Governor-General have been transferred to the 
High Commissibner of whom the first was appointed 
in Canada in 1928. His political duties require him 
to serve as a connecting link between the two countries 
in regard to British policy and foreign atTairs and his 
duties in the economic sphere require him to control 
the agencies employed to keep the Board of Trade 
and British Industry informed of Canadian openings. 

The authority of the Govprnor-General is confined 
to those matters only about which be receives instruc-, 
tions or which are laid down by the statute. He 
cannot exercise those powers of the Crown which are 
not legally delegated to him. He has the right to 
summon, prorogue and dissolve parliament under the 
constitution Acts but his action must be governed by 
ministerial advice. Cousiitutionally, he can refuse 
assent to a bill or reserve it for the signification ot the 
King's pleasure but in practice, the Crown neverJssues 
instructiins to the Governor-General as to reservation 
of bills, if be is to reserve a bill, be must do so on 
the advise of the ministry or on ministerial jfrounds. 
The delegates of the Dominions to the League Assembly 
are accredited by the Governor General in Council 
and he is empowered to t^eceive foreign envoys 
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appointed to the Dominion. There is, how^vef, no 
delegation of toe power to accredit envoys to foreign 
States. The Governor-General is responsible for the 
appointment and removal of the Lieutenant Goveto^^rs. 
He appoints the Speaker of the Senate and may remove 
him and appoint another instead. Hh is also the 
Commander-in-Chief, in law, of the various forces of 
Canada. 

His position may be summed up in the words 
of R L. Borden: “ The administration of public affairs 
is conducted by ministers respon-^ible to parliament 
and the Governor General acts by [heir advice. By 
convention, his appointment is subject to the approval 
of the gevernrneut of the day and his functions as an 
Imperial officer are formal rather than real : his office 
as representative of the Crown exhibits the cr)nstitu- 

tional unity of the empire He has brcome in fact a 

nominated president. 
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Q. 4. Describe the nature of the executive 
and its relation to the Legislature and the 
Governor-General in Canada. 

Ans. The executive government of Canada is 
carried on by a cabinet of ministers selected from the 
majority party in the House of Commons. Tne 
Governor-General sends for the recognised leader of 
the political party in power and asks him to select 
members to work with him in the cabinet. He 
becomes the prime minister and selects his colleagues 
from the leading members of his party. His choice, 
however, is not unfettered. A convention has grown 
up which requires him to consider the interests of 
Quebec in general, (particularly of the English 
speakieg population), of Roman Catholics in provinces 
other than Quebec and to give a balanced representa- 
tion to all the provinces. 

Metr.bers of the House of Commons, on accepting 
ministrial responsibility, were till very recently requir- 
ed to seek re-election. Ministers in charge of depart- 
ments are paid salaries whereas^ those without any 
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portfolio, get no remuneration. After taking oath of 
office, ‘^hey along with the Governor -General act as 
the executive government of Canada. Entire 
responsibility for all government measures, for the 
finance bill and for all orders in council rest with them. 
The Cabinet acts as a unit and takes ujiited respon- 
sibility for all arrangements made for the administra- 
tion of Canada. There is strict solidarity among its 
members. The ministers are responsible to one 
another and their co-operation is maintained by the 
prime minister. They have to resign their offices 
Collectively if any vote of censure is passed against 
them showing lack of confiience in their administra- 
tion. Cabinet is responsible as a body for all its acts 
to the House of Commons. A member who cannot 
support his colleagues in any matter decided at a 
meeting has to resign as soon as the matter is before 
the Parliament. “ He has the privileges of explaining 
his rc'^ignatiun in parliament, and his first statement 
must be made there that the premier can reply. 
Ttie Governor General’s permission is necessary for 
exercising the privilege, as proceedings m the Cabinet 
cannot be made public with )ut his leave first being 
obtained ; but such permission is never refused.” 

The Cabinet can appeal \o the electorate by ask- 
ing the Governor General to di'^solve the House of 
Commons and to order a general election on a particu- 
lar lime. The fate of the ministry in that case will 
depend upon the verdict returned by the electorate. 
If the party they represent is returned in majjrity, 
they retain their seats on the Cabinet ; otherwise they 
have to resign and a new ministry is formed. The 
Cabinet can hold office only so long as it retains the 
confidence of the Parliament. 

A minister is responsible for the efficient working 
of his department. It is he who is required to attend 
to the drafting of bills pertaining to his departr^ent and 
is to piHt the bill through the Parliament. He must 
frame estimates of departmental expenditure and 
should be in a position to defend them in the Parlia. 
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ment. He receives deputation od matters pertaining 
to his department and is expected to be always pre* 
pared to defend his own as well as bis colleagues' 
actions both inside and outside the legislature. 

The Governor-General and the Cabinet. 

The power of the Governor General, whether 
resting on prerogative or derived from statute, is always 
exercised on the advice of the ministers though he may 
in exceptional cases, refuse to dissolve the House of 
Commons when so advised by the Prime Minister. 
He dees not attend Cabinet meetings but all communi- 
cations which can be called official com© to him 
through the Cabinet and all orders in Council are sub- 
mitted to him personally. He is entitled to receive 
the full confidence of his ministers when they ask him 
to act in any official capacity. If confidence does not 
exist, he can doubtless dismiss them* ; but he would 
do so with the full knowledge that he would be com- 
pelled to find successors who would be prepared to 
take constitutional responsibility for his action. As a 
matter of fact, no instance of dismissal exists in the 
history of federal government in Canada. Doubtless 
also, he has the constitutional power to refuse a dis- 
solution, but the sense of political responsibility has 
become so strong with’ Canada’s new status in the 
empire that to do so would be an act of extreme 
danger. The tendency is to assimilate the constitu- 
tion! convention of Great Britain and to follow in this 
matter the completeness of political development. 

The rule that the Cabinet must resign if it suffers 
a defeat at any time of importance is not followed 
with great rigidity. The Government may overlook 
the df‘/eat. 

Q. 5. Explain the constitution •and the 
system of representation in the House of 
Commons. 

Ans. According to the British North America 
Act (1867), the House of Commons was to consist of 
one hundred and eigbty-one meQ;ibers of whom eighty- 
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two were to be elected for Ontario, sixty-five for Quebec, 
nineteen for Nova Scotia and fifteen for New Brunswick, 
The Act, however, provides that at the end of each 
decennial census, the representation of the provinces 
should be readjusted in such a manner as the Canadian 
Parliament decides, subject to the following rules : — 

1. Quebec must have sixty-five members. 

2. Each of the other provinces must be assigned 
such a number of members as will bear the same 
proportion to the number of its population (ascertained 
at each Census) as the number sixty- five bears to the 
number of the population of Quebec. 

3. In the computation of the number of members 
for a province, a fractional part not exceeding 
one-half of the whole number required for entulmg the 
province to a member should be disregarded : but a 
fractional part exceeding one-half of that number 
should be equivalent to the whole number. 

4. On any such readjustment, the number of 
members for a province should not be reduced unless 
the proportion which the number of the population of 
the province bore to the number of the aggregate 
population of Canada at the time when last preceding 
readjustment ol the number, of members for the pro- 
vince was ascertained is diminished by one-twentieth , 
part or upwards. 

5 . Such readjustment should not take effect 
until the termination of the then existing parliament. 

The number of the members of the House of 
Commons may thus undergo a change from time to 
time provided the proportionate representation of the 
provinces as described above is not disturbed, At 
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must have as a ininiinatn the same number of 
members as it has senators. 

The House of Commons on its first mee.tmg after 
a general election elects one of its members to be 
Speaker who presides over the sittings of the House. 
If the Speaker is absent for a period of forty- eight 
consecutive hours, the house is empowered to elect 
another member to act as Speaker. Tne Speaker can 
vote only when the house is equally divided. The 
election of the Speaker must be approved by the 
Crown. According to the convention of the constitu- 
tion, if the Speaker in one parliament is of Bricish 
origin, in the next, he will be a French-Canadian. 
Another custom is ‘ the Speaker's demand for the 
ancient and undoubted rights and privileges of the 
Commons and the assertion of the independence of the 
House by reading a dummy bill which has no refe- 
rence to the cause of summons in the royal proclama- 
tion convening parliament to the business to which 
parliament’s attention is drawn m the speech from the 
throne.’’ 

The Speaker and the Deputy Speaker cannot 
both be of the same race. The leader of the oppo- 
sition is paid a salary and his position is recognised in 
law.**' 

Quorum. 

T^l^enty members of the house are necessary to 
constitute a meeting of the house. This number in- 
cludes the Speaker. Questions are decided by a 
major iiy of votes other than tha/; of the Speaker and 
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when*the votes are equal, the Speaker can vote. The 
member? can address the House in English or in 
French. 

The House of Commons continues for five years Duration 
from the day of the return of the writs for choosing money biils 
the House (subject to be dissolved sooner by the sessions and 
Governor-General). There must be a session of the l^e''P'?S 0 f 
Parliament of Canada once at least in every year so 
that twelve months shall not intervene between the 
last sitting of the Parliament in one session and its 
first sitting in the session. The records and the 
journals of the Parliament must be kept in English 
and in French and either can be used in any court of 
law. Bills for appropriating any part of the public 
revenue, that is, the money bills must originate in 
the House of Commons. 

Franchise and Constituencies. 

The electoral districts and the franchise are deter* Franchise 
rained by the federal parliament. The provincial and eonsti- 
voters’ lists are now used under dominion legislation, tuencies. 

All British subjects by birth or naturalization, male or 
female, of full age are qualified to vote provided they 
have resided in Canada for twelve months and in the 
registration district for two months immediately before 
the issue of the writ of election. 

The following are disqualified ; — 

1. Judges appointed by the Governor-in-Council. 

2. The chief electoral officer of the district. 

3. Criminal prisoners. 

4. Persons disqualified in provincial election 
on racial grounds. These include North 
American Indians in New Brunswick, 

British Columbia, Saskatchewan ^nd 
Alberta ; Chinese in Saskatchewan ; British 
Indians, Chinese and Japanese in British 
Columbia. 
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5. Persons disfranchised for corrupt and illegal 
practices. 

6. Inmates of asylums and public charitable 
institutions. 

7. Returning officers except in case of an 
equality of votes. 

8. Election clerks. 

9. People of unsound mind. 

Those who served in the Great War with the 
Canadian forces are qualified to vote despite their dis- 
qualification in provinces on racial grounds. 

There are single-member constituencies and the 
redistribution is carried out by a Commission repre- 
senting both the parties. There is a larger unit for 
urban than for rural districts. 

Q. 6. Explain the constitution, the powers, 
the procedure and the qualifications for member- 
ship of the Senate. 

Ans. The Canadian Senate consists of 96 mem- 
bers. Originally, according to the British North 
America Act (1867), it consisted of three divisions, viz, 

1. Ontario. 

2. Quebec. 

3. The Maritime Provinces (Nova Scotia and 
New Brunswick). 

Each division was represented by 24 members. 
Nova Scotia and New Brunswick each had 12 
members. The total number of Senators was 72. 
BiKzas at present constituted, the Senate consists of 
96 members — 24 niembers from each «f the four 
groups of provinces, viz. 

h Ontario 

2. Quebec 

3. The Maritime Provinces — Nova Scotia 10, 
New Brunswick 10, Prince Edward island 4 = 24 

c 
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4'. The Western Provinces. 

Qualifications of Senators : — 

The qualifications of Senators are as follows : — 

1. A Senator must be at least 30 years of age, 
male or female* 

2. He must be a natural born or naturalized 
subject of the Crown. 

3. He must possess real and personal property 
worth four thousand dollars over and above 
his debts and liabilities. 

4. He must possess freehold valued at four thou- 

sand dollars in the province for which he is 
appointed. 

5. He must be resident in the province for 

which he is appointed. 

6* In the case of Quebec, be shall have his real 
property qualification in the electoral 
division for which he is appointed or must 
be resident in that division. 

Senators are appointed by the Governor-General Senl^ors 
on the advice of the federal Cabinet. Senate is thus in cases of 
a nominated House. deadlock. . 

According to the British North American Act 
(1867), the Crown could direct, on tne recommenda- 
tion of the Governor-General, that three or six members 
be added to the Senate, representing equally the 
three divisions of Canada. But according to the 
present provision, in case of a deadlock between tbe 
Senate and the House of Commons, the Crown can 
direct on the advice of the Governor -General that foizr 
or eight memt>ers be added to the Senate. As the 
Gevernor- General must recommend if he is desired to 
do so by the federal Cabinet, this enactment makes 
the Cabinet directly responsible. ‘There is only one 
instance of a Canadian Cabinet asking for its applica- 
tion. The Mackenzie Ministry, on taking office in 
1873 on the defeat of iMacdonald’s first ministry, 
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asked that the crown should, be advised to ^dd six 
members. The Governor-General forwarded the request 
to the Colonial Secretary, who firmly refused it, stating 
that the power was only for use in serious deadlock 
which actually held up the administration, and when 
it could be shown that it provided adequate remedy.* 
The provision, however, is there and the power will 
undoubtedly by exercised by the Crown on recommen- 
dation of the Governor-General. 

A Senator holds his place in the Senate for life 
though he can resign his place. The place of a Sena- 
tor becomes vacant in any of the following cases ; — 

1. If for two consecutive sessions of the Parlia- 
ment, he fails to attend the Senate. 

2. If be takes an oath or makes a declaration of 
allegiance to a foreign power or does, an act whereby 
he becomes a subject or citizen of a foreign power. 

3. If he becomes a bankrupt or insolvent or a 
public defaulter. 

4. If he is attained of treason or convicted of 
felony or of any infamous crime. 

5. If he ceases to be qualified in respect of pro- 
perty or of residence.' A Senator, however, is not 
deemed to have ceased to be qualified in respect of 
residence by reason only of his residing at the seat of 
the Government of Canada while holding an office 
under that government requiring his presence there. 

6. If he resigns his place. 

Quorum. 

The presence of fifteen members including the 
Speaker is necessary to constitute a meeting of the 
Senate. The Governor-General appoints S Senator to 
be the Speaker of the House and may remove him and 
appdint another in his stead. 

Voting. 

Questions arising in the' Senate are decided by a 
majority of vptes. The Speaker has in all cases a 
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vote.* When the votes are equal, the decision is 
deemed 40 be in the negative. If any question arises 
respecting the qualification of a Senator or a vacancy 
in the senate, it is heard and determined by the 
Senate. 

Money bills. 

Money bills can not originate in the Senate as 
it is laid down that any appropriation bill or taxing 
bill must originate in the House of Commons. So, 
theoreticaUy, it can reject a finance bill. Not only 
this, it has at times tried to amend such bills. *lt 
rejected in 1922 and 1924 the proposal to build 
branches of the Canadian National Railway, which 
is doubtless correctly deemed a mere bait to 
the electorate, and iu 1925, it drastically amended the 
bill making appropriations to relieve the sufferers from 
the disaster affecting the Home Bank, and the lower 
house had perforce to acquiesce. Many other measures 
both financial and general have since been examined 

«. critically though not so drastically by the Senate ” 

Constitutional Law oj British Dominion'' by 
Keith^ p, 20v).] 

The Constitution Act, however, is silent over 
the powers of the Senate. . 

Q. 7. The Canadian Senate has never 
possessed either the glamour of an aristocratic 
and hereditary chamber or the utility of a chamber 
representing the federal as opposed to the 
national idea.” {Marriot) Examine the statement 
and briefly sketch the constitution of the 
Canadian Senate. [Panjab University B, A, 
Political Science^ Paper B., 79S6.] 

Ans. * The Canadian Senate consists of ninety-six 
members nominated for life by the Governor-General 
on the advice of his responsible ministers? The 
Senators are apportioned to the several provinces in 
accordance with the scale prescribed by the statute. 
Quebec and Ontario have twenty-four each ; Prince 
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Edward Island has four ; Manitoba, Alberta^ 
Saskatchewan and British Columbia have each 
whereas Nova Scotia and New Brunswick have ten 
each. Originally, the number of Senators was seventy- 
two only but subsequently the number was increased 
as new provinces were created. 

A Senator, as we have already seen in the preced» 
ine answer, must be thirty years of age, must be a 
British subject, must be a resident of ihe province from 
which he seeks appointment and should possess 
property of the net value of not less than four thousand 
dollars within the province. Powers of .the Senate 
were not defined by the British North America Act, 
excepting the negative provision that money bills 
must originate in the House of Commons. No provi- 
sion was made foi overcoming a deadlock between the 
Senate and the House of Commons. The Gdvernor- 
General can on the advice of the ministry can add four 
or eight members to the Senate, divided equally among 
the four divisions, viz., Quebec, Ontario, Maritime 
Provinces and Western Provinces. 

The composition and the method of appointment to 
the Senate are open to severe criticism. The Senate 
was intended to be the counterpart in Canada of the 
House of Lords in Britain, adopting the principle of 
nomination for life in place of hereditary peerages 
and at the same time, was supposed to represent the 
federal idea This attempt to combine the two ideas 
of nomination and federal representation has made it 
unsuitable for either purpose. It is impossible to 
maintain with consistency the system of nomination 
by the Federal Cabinet with the provincial interests. 
A ^nominated house in a federation cannot be expected 
to be the guardian of provincial interests. 

The federal idea implies equality of status among 
the stfvtes forming the federation, each choosing its 
own Senators. But all that the Canada Acts provide 
is that the three original provinces (Quebec, Ontario 
and Maritime Provinces) shall not have their 
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menabership of twenty-four each increased or de- 
creased. But, as we have §een, the original Maritime 
Provinces of Nova Scotia, New Brunswick and Prince 
Edward Island have been assigned ten, ten 
and four members respectively. Similarly, the great 
Western Provinces have to be contented with six 
apiece. These cross- purposes have naturally made 
the Canadian Senate one of the most impotent 
second chambers of the world. Its impotence in 
maintaining and championing the federal principle is 
clear from the fact that the Prime Minister when 
making selections of the Senators is obliged to consider 
provincial interests. This attempt at the impossible 
— reconciling federal idea with centrally nominated 
senate — has seriously aflected the prestige of the Senate 
which has neither the power which attaches to an 
elective Second Chamber (as is the case with the 
French Senate) mor the usefulness of an Upper House 
which is based on the federal principle of equality of 
status (as is the case with the Senate of the United 
States). 

** The Senate,” writes Keith in hisl atest publi- 
cation on the constitutional law of the Dominions, 
‘‘obviously from the outset was not based on true federal 
principles, for, apart from thelack of equality of repre- 
sentation of the provinces, the mode of appointment* 
secured that the members selected would be men not 
likely to champion provincial rights, and the Senate has 
never shown any special activity in this regard. It 
has failed also to carry out the idea that it might be 
the home of elder statesmen whose calm prudence 
would be valuable aid to tbe lower house. As it has 
none of the authority in treaty matters and appoint- 
ments of the United States Senate, it has atft'acted 
none of* the younger politicians. Membership is the 
reward of party services, normally in old age ; it may 
be given to generous benefactors of party fuxJds, or to 
businessmen whose presence there is expected by 
9ome great corporation to further their interest in 
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legislation. Appointments are purely party ; Sir J. 
Macdonald once deviated from this rule, Sir W. 
Laurier, Sir R. Borden, and Mr. Bennet never. The 
purely partisan character of ihe Senate has resulted 
in the rule that it accepts the legislation of the party 
without serious dissent.” 

Marriot gives expression to the same ideas in 
the following words : — 

It will be observed that the Canadian Senate 
attempts to combine several principles which, if not 
absolutely contradictory, are cleariy distinct. Con- 
sequently it has never possessed either the glamour of 
an aristocratic and hereditary cban.ber, or the strength 
of an elected assembly, or the utility of a senate 
representing the federal as opposed to the national 
idea. Devised with the notion of giving some sort 
of representation to provincial interests, it has, from 
the first, been manipulated by party leaders to 
subserve the interests of the central Executive.” 

Inspite of the unsatisfactory constitution of the 
Senate, u has been found difficult to amend the law. 
Various suggestions have been made to improve its 
utility and influence as for example nomination by the 
provincial governments^ election by the provincial 
legislatures, nomination or election by various interests 
and learned institutions but all these schemes have 
fallen through on account of absence of agreement. 

Q 8 . Qfis cribe the organization of Courts 
in Canada . 

A ns, Canada has no system of federal Courts 
such as is possessed by the United States, British 
North America Act of 1867, however, makes provi- 
sion for the creation of such a system by the Dominion 
Parliament, Section 101 of the Act lays down that 
the Parliament of Canada may from time to time pro- 
vide for the coDsdtutioD, maintenance and organiza- 
tion of a General Court of Appeal for Canada, and for 
the establishment of any additional Courts for the 
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better admintstratioo of the laws of Canada. Iii fact, 
the frame/s ot the Constitution Act of 1867 seemed to 
have believed that the care taken to define the respec- 
tive powers of the several legislative bodies in the 
Dominion would prevent any conflict of authority 
arising between the central and local governments 
and therefore they made no provision for the creation 
of federal judicature. But as Dicey points out, the 
futility of a hope grounded on a misconception of the 
nature of federalism is proved by the existence of 
thick volumes of reports filled with cases on the consti- 
tutionality of legislative enactments, and by a 
long list of decisions as to the respective powers 
possessed by the Dominion and by the Provincial 
Parliaments given by the Judicial Committee of the 
Privy Council^the true Supreme Court of the 
Dominion. 

> 

The Supreme Court of Canada does not possess 
any power of interpreting the constitution, quite unlike 
JUnited States which has a Supreme Court authorised 
to interpret the constitution. Absence of such a power 
can also partly be accounted for by the fact that the 
residuary powers rest with the federal government 
and the federal authority has the right to vote pro- 
vincial legislation. Constitutiohal disputes, as pre- 
viously stated, are settled by the Judicial Committee 
of the Privy Council. The Supreme Court possesses 
an appellate Jurisdiction, Criminal and Civil, through- 
out Canada and consists of a Chief Justice and five 
puisne judges. There is no Court of criminal appeal 
similar to that in England, but questions of law arising 
in a criminal trial may be reserved and brought before 
the provincial Court of appeal, and if that Court is not 
unanimous, j;he person convicted may appeal to *the 
Supreme Court of Canada. An appeal, however, lies 
to the Supreme Court from all final judgments of the 
highest Courts. This appellate jurisdiction vaAes in 
connection with different provinces and is governed by 
federal legislation. 
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The Coutt of Exchequer and Admiralty de^ls with 
patents, trademarks etc. and has an original jurisdiction 
in revenue cases concurrent with the provincial 
courts. It also considers cases against the Crown and 
petitions of tight in the federal area. 

The federal parliament has the power to allow 
appeals to the Supreme Court from provincial judg> 
ments and courts even though such judgments are not 
final and such courts are not courts of final resort. 
Provincial legislation cannot interfere with the juris- 
diction granted by federal legislation to the Supreme 
Court. No province can prevent appeals in all cases 
from the provincial Courts, if the federal patliatnent 
has not itself limited the right of appeal. Nor can a 
provincial legislature grant powers of appeal where 
such are limited by federal authority. The Supreme 
Court has also an appellate jurisdiction in cases of 
controverted elections, and from its decisions in such 
cases, the Privy Council will not receive appeals. 
The Governor-General in Council has the power to 
obtain opinions by direct answers from the Suprenffe 
Court on any question of law or fact. The answers 
are uot binding on the Governor-General in Council, 
nor on Canadian judges in any specific cases, but 
they are treated as ‘final judgments for purposes of 
reference to the Privy Council. — {Kennedy). 

Both civil and criminal courts having provincial 
jurisdiction are constituted and organised by the 
provincial governments. The procedure in civil 
matters is regulated by the provincial legislatures 
whereas criminal law and criminal procedure are con- 
trolled exclusively by the federal government. New 
duties may be imposed and new powers may be given 
to the provincial Courts in sphere not exclusively 
assigned to the provinces, by the dominion govern- 
ment. Section 96 of the British North America 
Act (1867) which is the constitution of Canada pro- 
vides for the appointment of the Judges of the Superior, 
District and County Courts jo each province ; except 
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those pf the Courts of Probate in Nova Scotia and New 
Brunswick by the Governor-General. Tne selection of 
the judges of the Courts dl Quebec is always to be 
from the Bar of that province. The salaries, allow- 
ances and pensions of judges of the Superior, District 
and County Courts (except the Courts of Probate in 
the Maritime Provinces) and of the Admiralty Courts 
are fixed and provided by the Parliament of Canada. Their 
All matters of litigation under federal and provincial Jurisdic- 
law are dealt with by the provincial Courts. They are tion. 
entitled to hear election petitions and have jurisdiction 
in cases of controverted elections. The Provincial 
Executives seek their opinion on the constitutionality 
of Acts. The Supreme Courts of Canada does not 
exercise Appellate Jurisdiction over these opinions. 


Law regulates the tenure of judicial office. The 
judges of the Superior Court hold office during good 
behaviour and ard removable by the Governor-General 
on address of the Senate and House of Commons. 
Their salaries are fixed and provided by the Canadian 
Parliament. They are placed on the civil list and do 
not depend upon annual votes. Canadian laws pro- 
vide for the same terms of tenure in respect of judges 
of the Supreme Court. County Court judges too 
hold office during good behaviour and residence in their 
respective jurisdictions and are removable by the 
Governor-General in certain cases. The Governor- 
General in Council can, however, remove them for 
misdemeanours, or failure in the performance 
of duty owing to age, ill health, or any other 
cause. The circumstances leading up to a possible 
removal must be fully enquired into after due notice 
given to the judge concerned, who must be afforded 
an opportunity to be heard, to cross-examine witnesses 
and to briiag in evidence on his own behalf, if he is 
removed, the Order in-Council covering such removal 
the correspondence, reports, and evidence must be laid 
before Parliament within the first fifteen days of the 
next session. ' 
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Ad appeal lies froth the highest court in Canada 
to the Judicial Committee of the Privy Councjl. This 
according to some writers, derogates from the 
sovereignty of Canada. 

Q.^ 9. Describe the distribution of legislative 
power in Canada between the federation and the 
provinces. 

Ans. The British North America Act (1867) 
contemplates a fourfold scheme of division : 

1. Subjects assigned exclusively to the domi- 
nion. They are dealt with in Section 91 of 
the Act. 

2. Subjects assigned exclusively to the pro- 
vinces. Section 92 of the Act deals with 
them. 

3. Agriculture and immigration over which 
there is concuirent jurisdiction is dealt 
with by Section 95 . 

4. Education, nominally under provincial 
control, is taken up by Section 93. 

Subjects (A) The exclusive legislative authority of the 

exclusively Dominion Parliament' extends to all matters coming 
federal • within the following classes of subjects ; — 

1. The public debt and property. 

2. The regulation of trade and comnerce. 

3. The raising of money by any mode or 

system of taxation. 

4. The borrowing of money on the public 
' credit. 

5. Postal service. 

J), The census and statistics. 

7. Militia, military and naval service and 
defence* 
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The fixing of and providing for the salaries 
and allowances of civil and other officers of 
the Government of Canada. 

9. Beacons, buoys, light houses. 

10. Navigation and shipping. 

11. Quarantine and the establishment and main- 
tenance of marine hospitals. 

12. Sea coast and inland fisheries. 

13. Ferries. 

14. Currency and Exchange. 

15. Banking, incorporation of banks and the 
issue of paper money. 

16. Savings, banks. 

17. Weights and measures. 

18. Bills of exchange and promissory notes. 

19. Interest. 

20. Legal tender. 

21. Bankruptcy and insolvency. 

22 - Patents of inventions and discoveries. 

9 

23. Copyrights. 

24. Indians and the land reserved for Indians. 

25. Naturalization and aliens. 

26. Marriage and divorce. 

27. Criminal law, except the Constitution of 
Courts of Criminal Jurisdiction but including 
the procedure in criminal matters. 

m 

2d. Establishment, maintenance and manage- 
ment of penitentiaries. 

29. Such classes of subjects as are expressly 
excepted in the enumertion of the classes 
of subjects by the Act assigned exclusively 
to the legislatures of the provinces. 
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Thus the dominion is given a general power to 
legislate, in addition to the subjects enumerated above^ 
for those subjects which are outside the exclusive 
powers granted to the provinces. 

To leave no doubt about the powers of the federal 
legislature, it is expressly mentioned that the dominion 
has exclusive power over twenty-nine subjects ^as 
enumerated above) ‘ notwithstanding anything in the 
Act.’ 


(B) The Provincial Councils are given exclusive 
power in relation to matters coming within the follow- 
ing classes of subjects : — 

1. The amendment from time to time, notwith- 
standing anything in the Act, of the Con- 
stitution of the province except as regards 
the office of the Lieutenant-Governor, 

2. Direct taxation within the province in order 
to the raising of revenue for provincial 
purposes. 

3. The borrowing of money on the sole credit of 
the province. 

4. The establishment and tenure of provincial 
offices and the appointment and payment 
of provincial officers. 

5. The management and sale of the public 
lands belonging to the province and of the 
wood and timber thereon. 

6. The establishment, maintenance and manage- 

ment of public and reformatory prisons in 
and for the province. * 

7. The establishment, maintenance and manage- 

ment of hospitals, asylums, and charitable 
institutions in and for the province, other 
than marine hospitals. 

8. Municipal institutions u the province. 
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9.' Shop, saloon, tavern, and other licenses 
*in order to the raising of revenue for 
provincial, local or municipal purposes. 

10. Local works and undertakings other than 
such as are of the following classes : — 

(a) Lines of steam or other ships, railways, 
canals, telegraphs and other works and 
undertakings connecting the province 
with any other of the provinces, or 
extending beyond the limits of the 
province. 

(b) Lines of steam ships between the pro- 
vince and any British or foreign 
country. 

(c) Such works as, although wholly situated 

within the province, are before or after 
their execution declared by the Parlia- 
ment of Canada to be for the general 
advantage of Canada or for the advan- 
tage of two or more of the provinces. 

11. The incorporation of Companies with pro- 
vincial objects. 

12. The solemnization of marriage in the pro- 

vince. 

13. Property and civil rights in the province. 

14. The administration of justice in the province, 

including the constitution, maintenance and 
organization of provincial Courts, both of civil 
and of criminal jurisdiction, and including 
procedure in civil matters in those courts. 

15. T.l;ie imposition of punishment by tine, 
penalty or imprisonment for enforcing any 
law of the province made in relation to any 
matter coming within any of the classes of 
subjects enumerated above. 

16. Generally matters of a merely local or 

private naturd in the province. 

I 
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(C) Agriculture and Immigration and ciWl li#s. 

i 

» 

The provincial legislatures can make laws in 
relation to agriculture in the province and to immigra- 
tion into the province but subject to the paramount 
power of the federation. Any law relating to agricul- 
ture and immigration of the provincial legislature has 
effect as long as it does not clash with the federal 
legislature Uniformity of civil law is establi>hed by 
the Federation in Ontario, Nova Scotia and New 
Brunswick with the assent of the legislatures. Any 
Act of the Parliament of Canada making provision for 
such uniformity cannot have effect in ariy province 
unless and until it is adopted and enacted as law by 
the provincial legislature. 

(D) Education. 

The provincial legislatures can bxclusivetly make 
laws in relation to education subject to certain pro- 
visions For instance, the provincial legislation must 
not prejudicially affect any right or privilege with, 
respect to denominational schools which any class of 
persons had by law at the time of Union, Similarly 
if in any province a system of separate schools existed 
by law at the Union or is thereafter established by 
the legislature of the province, an appeal lies to the 
Governor-General in Council from any Act of any 
provincial authority affecting any right or privilege of 
the Protestant or Roman Catholic minority. It any 
legislation thought necessary on this appeal by the 
Governor-General in Council were not executed, power 
was given to the Federal Parliament to remedy the 
defect. 

'The framers of the constitution though^ that the 
division of power was so clear that no occasion would 
arise for any dispute over the relative jurisdiction of 
federal*’ and provincial authorities. This, in fact, 
accounts for the fact that they made no provision for 
the establishment of federal judicature. But subse- 
quent history has proved that th^ distribution of powers 
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was tjuitie inadequate inspite of the optimism of Sir 
John Macdonald. More than*one dispute has risen with 
regard to the interpretation of the constitution and 
these have had to be settled by the judicial Committee 
of the Privy Council sitting in London. The Privy 
Council, in its interpretation of the Dominion Con- 
stitution, has scrupulously adhered to terms of the Act 
and has rejected any implication derived from the 
interpretation of the constitution of the United States 
by the Federal Court. 

Although, general power has been given to the 
federal legislature to make laws for the peace* order 
and good government of Canada in relation to all 
matters not coming within the classes of subjects 
assigned exclusively to the legislatures ot the provinces, 
yet that should not lead us to the conclusion that the 
grant of power ovbr the undefined subjects is complete. 
The provinces have also the right to legislate generally 
onall undefined subjects of a local or provincial nature, 
a,“Thfc federal residuary power is thus curtailed by the 
provincial residuary power and power can de jure be 
exercised only when the interests of Canada as a whole 
clearly are involved. In other words, when the federal 
legislature legislates on any subject outside the twenty- 
nine enumerated subjects of Section 91, it can claim no 
power from that section to legislate on any subject 
which is in essence or scope, local or provincial. Every- 
thing local is given exclusively to a province, whether 
specifically or generally, and the dominion cannot a 
priori assume that its residuary power allows it to 
interpret things substantially local in dominion terms. 
The federal legislative power can only be called into 
action outside the enumerated subjects over which it 
has exclusi^v^ authority, when the particular matter 
on which it is exercised lies outside the specific and 
general powers granted to a province. Of coui^e, a 
matter may originate locally, like a Hydro-Electric 
Scheme, continue for a time of local importance, and 
gradually assume national interest and import. When 
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such a condition is constitutionally established,, the 
dominion can legislate apd can override provincial 
legislation, if there is a clash. The dominion, too, 
may, under its residuary power, incidently interfere 
with a purely local matter. For example, the power 
to make laws for the peace, order, and good govern- 
ment of Canada must almost inevitably affect pro- 
vincial control over ‘property and civil rights’. But in 
actual substantial legislation, the dominion must 
establish the validity of the formula ‘something done 
for the dominion in the interests of the dominion.’ 

[Kennedy “Constitution of Canada.”] 

Q. 10. Compare the federations of Canada, 
Australia and United States of America. “Ins- 
pite of the propinquity of Canada to the United 
States, and the vast distance which separates 
Australia therefrom, the federation of Australia 
resembles that of United States, in every 
particular, far more closely than that of Canada 
does.” Comment. 

Ans. We may consider the federal constitution 
of Canada, Australia and United States of America 
under the following heads : — 

1. Location of Residuary Powers. 

The Dominion of Canada possesses all the resi- 
Loca^tion of duaiy powers which are not under the constitution 
residuary conferred exclusively upon the provinces whereas the 
powers. powers conferred by the constitution on the United 
States are strictly definite or defined and the residuary 
powers — indefinite and undefined— are left to the 
constituent states. It is not difficult to find out why 
the flamers of Canadian constitution decided to leave 
the residuary powers with the Dominion Government. 
The great American Civil War was raging during the 
negotiitions that preceded the establishment of the 
Dominion, and Sir John Macdonald and the other 
Canadian statesmen were naturally influenced by 
their knowledge that their conflict arose from the 
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ambig^uity surroundiog the powers of the coostitueot 
states. *111 order to avoid a similiar calamity, in the 
case of Canada, it was expressly enacted that all 
residuary powers (that is, powers not explicitly men- 
tioned in the constitution) should belong to the Domi- 
nion Government. Section 91 of the British 
North America Act assigns such classes of subjects 
as are expressly excepted in the enumeration of the 
classes of subjects by the Act assigned to the provinces, 
to the central government. 

The provinces in Canada have exclusive powers 
in respect to the topics enumerated in section 92 
of the Act. They are assigned the administra- 
tion of justice, including the constitution of Courts, 
civil and criminal, and civil procedure, the imposition 
of fine, penalty or imprisonment for violations of pro- 
vincial enactments, the maintenance of public and 
reformatory prisons, property and civil rights, the 
solemnisation of marriage and the incorporation of 
companies for provincial objects, local works and 
“•undertakings save as specially given to the Dominion ; 
the necessary means of maintenance of their organisa- 
tion, control of provincial officers, taxation (but only 
direct), borrowing and management of lands ; shop, 
saloon, tavern, auctioneer, and cither licenses may be 
used to raise revenue for provincial, local or municipal 
purposes, municipal institutions, hospitals, asylums 
and like bodies, and generally all matters of a local or 
private nature in the province. 

The Commonwealth of Australia follows the 
U. S. A. model in this respect. The Commonwealth 
possesses only those powers which are conferred upon 
it by the constitution, whilst all the residuary powers 
not conferred upon the Commonwealth belong to T:he 
States. The plan of the Australian Constitution thus 
differs essentially from the Canadian Constitution. 
Section 107 of the Constitution Act provides fc9 the 
continuance of the existing powers of the constituent 
states unless any power is exclusively vested in the 
Parliament of the Commjinwealth or withdrawn from 
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the Parliaments of the States. This is, however/ sub- 
ject to the Tule that if an]' law of a state is inconsis- 
tent with a law of the Commonwealth, the latter 
prevails, and the former to the extent of the inconsist- 
tency, is invalid, 

2. Amendment of the Constitution. 

The Constitution of Canada, except as 'provided 
the by the statute itself, can be changed only by an Act of 
the British Parliament. The Act does not provide 
for any special machinery within the Dominion for 
effecting changes in the system of government as 
laid down by it. Therefore no part of it can be changed 
by the Parliament of the Dominion or by any other 
body within the Dominion. It is, however, certain 
that the Imperial Parliament will introduce any change 
in the constitution only when it is desired by a 
majority of the people and of life provinces of the 
Dominion. 

The Commonwealth of Australia is less subject 
to the control of the British Parliament than the* 
Dominion of Canada as the people of Australia can 
amend the constitution. Section 128 of the Common- 
wealth of Australia Constitution Act lays down the 
following procedure for the amendment of the Con- 
stitution : - 

**The proposed law for the amendment of the Con- 
stitution must be passed by an absolute majority of 
each House of the Parliament, and not less than two 
nor more than six months after its passage through 
both Houses the proposed law shall be submitted m 
each state to the electors qualified to vote for the 
election of members of the House of Representatives*” 

But if any House passes any such proposed law 
by an absolute majority, and the other House rejects 
or faij^s to pass it or passes it with any amendment to 
which the first mentioned House does not agree, and 
if after an interval of three months, the first mentioned 
House in the same or in the next session again passes 
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the prt>posed law by an absolute majority with or with- 
out anf amendment which has been made or 
agreed tobv the other House, and such other House 
rejects it or pa'^ses it with an amendment to which the 
first mentioned House does not agree, the Governor- 
General may submit the proposed law to the electors 
in each State qualified to vote for the election of the 
House of Representatives. 

If in a majority of the States, a majority of the 
electors voting approve the proposed law, and if a 
majority of all the electors voting also approves the 
proposed law, u is to be placed before the Governor- 
General for Crown's approval. 

No alteration diminishing the proportionate repre- 
sentation of any State in either House of the Parlia- 
ment or the rniuimum number of representatives of a 
State in the House of Representati\ es, or increasing, 
diminishing, or otherwise, altering the limits of the 
Slate, or in any manner a'decting the provisians of the 
^^Constitution m relation thereto, shall become law 
unless the majority of the electors voting in that State 
approve the proposed law. 

The Constitution of United States similarly pro- 
vides for Especial procedure forj^he amendment of the 
Constuution, The Congress, whenever, two-thirds of 
both Houses deem it necessary, can propose amend- 
ment to the Constitution, or, on the application of the 
legislatures ol two-thirds ot the several States, has to 
call a convention for proposing amendments, which, 
in either case are valid, as part of the Constitution, 
when ratified by the legislatures of three-fourths of the 
several States, or by conventions in three-fourths 
thereof, as the one or the other mode of ratification 
may be proposed by the Congress : provided that no 
State, without its consent, can be deprived of its equal 
suffrage in the Senate. in 

The U. S. A, Constitution was purposely made 
most difficult to amend. It had suffered nineteen 
intendments since 1789,^ 
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3. Interpretation of the Constitution 

tkm^of^th'e Canada has no system of federal courts. At the 

Constitu- when British North America Act was passed, it 

tion was thought that no Court of Appeal would be neces- 

sary. But many disputes have arisen since then 
with regard to the interpretation of the Constitution 
and these have had to be settled by the Judicial 
Committee of the Privy Council sitting in London. 
As to the Acts passed by the Dominion or Provincial 
legislatures, they are treated as void by the Courts if 
inconsistent with the Constitution. High Court is the 
final arbiter. 

In Australia, the Supreme Courts of the consti- 
tuent States cannot exercise jurisdiction in matters 
involving any question arising as to the limits of the 
constitutional powers of the Commonwealth and those 
of any State. If any such question arises, the matter 
is decided by the High Court. In Australia, “ the 
Constitution establishes a Federal Judiciary with a 
Supreme Court which has power to interpret the Con-* 
stitution, as in the United States, and to deal with all 
cases of conflict between the States or between any of 
the States and the Federal Authority. The Supreme 
Court in Australia diflers from that in the United 
States in that, while the United States Supreme Court 
cannot entertain appeals from the States on pure state 
law, the Australian Supreme Court can and does,” 

Section I of Article III of U. S. A, Constitution 
vests the judicial power of the United States in the 
Supreme Court and such inferior courts as may be 
established by the 'Congress from time to time. The 
Supreme Court stands on an equality with the President 
and the Congress and is the sole arbiter of all matters 
affecting the Constitution, in ail controversies to which 
the Ignited States is a party and in controversies bet- 
ween two or more States. The federal judicial system 
consists of three parts: — 

(a) the District Courts, 
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•(b) the Circuit Court of Appeal and 

(c) the Supreme Court'. 

All these Courts exercise jurisdiction in cases 
arising out of the Constitution, including those of an, 
international character whether between the States of 
the United States or between the United States and 
any other State in the world. The Supreme Court, 
however, as already mentioned, is the final court of 
appeal for all such cases. It is the ultimate interpreter 
of the Constitution. 

4. Control of federal government over the 

constituent states. 

In Canada, the Dominion Government 
possesses the power of disallowing provin- 
cial acts. It can thus exercise considerable control 
over the legislation of the Provincial legislatures 
through this power of veto upon the laws passed by 
the provincial legislatures. The Dominion Government 
is also responsible for the appointment and dismissal 
of the Lieutenant-Governors of the provinces. The 
Lieutenant-Governor thus is a Dominion official as his 
appointment is made neither by the Imperial Govern- 
ment nor by the provincial governments. The Domi- 
nion Government also appoints the judges of the 
State Courts. This shows that the Dominion Govern- 
ment exercises not an inconsiderable control over the 
administrative and judicial machinery of the consti- 
tuent provinces. The provinces of the Dominion are 
thus more directly connected with the Dominion 
Government than with the Imperial Government. The 
Commonwealth of Australia differs completely from 
the Dominion of Canada in this respect. In Australia, 
the Governors of the provinces are appointed nht by 
the Federal Ministry but by the Imperial Government 
(though with the concurrence of the State concerned). 
Whereas the Lieutenant-Governor of a Canadiiin pro- 
vince can have no direct access to the Crown, the 
Governor of Australia can have direct communication 
with the Imperial Government. Moreover, the 
Goverment of the (Commonwealth .cannot veto an 
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Act passed by tbe State legislature. Tn United States, 
however, tbe Governors of, the constituent States are 
elected by the people and the Federal Government can- 
not interfere with State legislation. The only difference 
' between U. S. A. and Australia, in this respect, is 
that in the Commonwealth, a constituent State, if it 
wishes, can seek the aid of the Federal Parliament in 
legislating for pure State matters and the Federal 
Government can take over all or part of a State’s 
debt. 

5. Legislatures. 

The constitutions of Senates in Canada and 
Australia are based upon different principles. Whereas 
in Canada, as we have already seen, the provinces are 
not equally represented, in Australia and U. S. A., 
each State is represented by an equal number of Sena- 
tors — six in Australia and two in U. S. A. Moreover, 
in Canada, the members are not elected but nomina- 
ted for life by the Governor-General ; in Australia and 
(J. S. A. the members are elected by the constituent * 
States for a fixed period. 

The chief features of federalism in U. S. A , 
Canada and Australia a§ noticed above clearly show 
that Canada is far less federal in character than U.S.A. 
and Australia. The scheme of federalism in Canada 
departs widely from the federal models of U.S.A. and 
Australia as in the former, the constituent States, 
known as provinces, are merely powerful local authori- 
ties subject to the control of the Dominion Government 
in various spheres and the residuary powers are vested 
in the Dominion Government. There are others, 
bowe.ver, who believe that it is wrong to suppose that 
U, S. A. and Australia represents trutr federal 
models than does Canada. It all depends upon the 
meanir^ given to the term ‘federal.’ 

C. F. Strong sums up tbe differences between 
Canada and Australia astoiiows ; — 
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^a) “ The Australian Constitution defines the 
powers 5f the Federal Authofity and leaves the ‘reserve 
powers ’ to the States, while the Canadian Constitution 
states the powers of the provinces and leaves the rest 
to the federal power. 

{b) “Australia leaves the State Governors to be 
appointed apart from federal interference, whereas 
Canada gives the appointment of them to the Ministry 
of ttie Dominion. 

(c) “in Australia, the Commonwealth Government 
has no right to interfere with State legislation, while, in 
Canada, the Dominion Government has a veto on pro- 
vincial statutes. 

(d) “Australia has a Supreme Court which may 
interpret the constitution, whereas the Supreme Court 
in Canada has such power only in a very slight degree. 

ie) “The Australian Senate is*e!ected in equal 
numbers from the States, while members of the Canadian 
Senate are nominated for life by the Dominion Govern- 
TOent. 

“in general, then, the Commonwealth of Australia 
is far more federal than is the Dominion of Canada, or, 
to put it the other way, Canada approaches much 
nearer to the type of State cdlled unitary than does 
Australia. Thus, inspite of the propinquity of Canada 
to the United States, and the vast distance which sepa- 
rates Australia therefrom, the federalism of Australia 
resembles that of the United States, in every particu- 
lar, far more closely than that of Canada does.” 

Q. 1 1. Write a note on the party organisation 
and party system in Canada. 

» 

Ans. Xhe parties in Canada derived their names 
from the principal parties in the United Kingdom. 
After the passing of the Union Act, many groups were 
formed which in fact made responsible gorvernment 
difficult in the middle of the last century. There were 
advanced reformers of Upper Canada, advanced French 
lyiberals of Lower Canada, the extreme Conservatives 
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of Upper Canada, and the moderate Reformers of 
Lower Canada. By 1856, the moderate Refdtmers of 
Lower Canada formed an alliance with the Conserva- 
tives of upper Canada. The system of parties was 
not upset by the creation of Dominion in 1867. 

The influence of Church has been supreme in 
Quebec. The Church remained a supporter of the 
Conservative Party up to 1896. It backed the Liberal 
Party from that date and again in 1930, it gave its support 
to the Conservatives. The use of Church influence in 
political matters went to such an excess that **tbe Sup- 
reme Court of Canada insisted on reversing the views 
of the Quebec courts that a priest might threaten his 
flock with ex-communication if they voted for Liberals. 
Quebec, which was the stronghold of Con- 
servatism, turned Liberal in 1896 with the victory of the 
Liberal Party under the leadership of Sir Wilfrid 
Lawries. The year 1930 proved a turning point in the 
history of Conservative Party when it again won with 
the help of Roman Catholics both in and outsid^ 
Quebec. 

There is no essential dividing principle between 
the two parties. Both the parties fought equally for 
autonomy. “ The Liberal Parly was once the cham- 
pion of the provinces against the unifying policy of 
Sir Macdonald, who had hoped to see a united, not a 
federal Canada, but when in power Sir W. Lawries 
denied full autonomy as regards religious education to 
Saskatchewan and Alberta, and every movement in 
these provinces to control these issues has been denor- 
ced by Liberals in Quebec. On fiscal policy, the 
Li{)erals were once devoted to free trade, but in office, 
they found it necessary to favour protection to meet 
the views of their supporters in the east* and to buy 
off C^tario hostility. There, however, remains a cer- 
tain distinction on this head; the Liberals have clearly 
a stronger hope for lower tarrifls than their rivals, for 
they are more in touch with the western farmers’ efforts 
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to release themselves from the shackles of the high 
price exacted under protecfiun by the manufacturers 
of the east.” 

Parties are organised on the British model. There Party orga- 
are local branches of central parties. The provinces ^'sation. 
form an intermediate unit between constituency and 
federation. The party leader is chosen by Convention 
and not by election by the party caucus in the legis* 
latures. The party policy is discussed and decided at 
these Conventions. In this respect, the Canadian 
party organisation follows the American practice. But 
still the British influence is strong as in a very large 
measure, policy, whether formally approved or not at 
Conventions, is really the work of the leaders of the 
party, though they endeavour to keep themselves in 
touch with their followers and to divine as well as 
may be how far and in what direction they can safely 
lead them.” 

Q. 12. Mention the salient features of 
• provincial constitutions. 

Ans. The Executive. 

In each province, there is a Lieutenant-Governor The Ex ecu 
appointed by the Governor-General-in-Council. He five, 
holds office during the pleasure of the Governor- 
General but any Lieutenant-Governor appointed after 
the commencement of the first session of the Parlia- 
ment of Canada is not removable within five years 
from his appointment except for a cause assigned, 
which is to be communicated to him m writing within 
one month after the order for his removal is made, and 
is to be communicated by message to the Senate and 
to the House of Commons within one week therefifter 
if the Parli^ent is then sitting, and if not then, within 
one week after the commencement of the next session 
of the Parliament, The salary of the Lieujenant- 
Governof is fixed by the Governor -General. He is the 
chief executive officer and is assisted by his Executive 
Council. The relationship between the Lieutenant- 
Governor and the Execi;^ive is similar to that in federal 
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sphere. There is, however, some difference bet\freen 
the constitutional position* of the Governor-General 
and Lieutenant-Governor. The former’s actions are 
governed by conventions which are fully accepted 
whereas the latter is responsible to the Governor- 
General who can remove him from the office on the 
advice of the Federal Cabinet. Two Lieutenant- 
Governors had actually been recalled by the Dominion 
Government as they were considered to have not 
properly carried out the rules of the responsible 
Government. 

The Legislature. 

There is a Legislative Assembly for each province. 
Quebec and Nova Scotia have bi-cameral Parliaments 
— a Council and an Assembly. The members of the 
Councils are appointed by the Lieutenant-Governors of 
the respective provinces for life. The regulations 
governing qualifications and legislation are similar to 
those relating to the Senate of Canada. Nine pro- 
vincial houses of Assembly differ in composition and 
procedure. Adult suffrage prevails in provinces. In 
Nova Scotia and Quebec, however, there ate 
small property or rental, qualifications. The disquali- 
fications for voting are similar to those obtaining at 
federal election. Where the Upper House exists, as in 
Quebec and Nova Scotia, there is uo prousion for 
deadlock or for the adjustment of differences between 
the two Houses. The Dominion Government could 
not interfere. 

Judicial organisation. 

'Both civil and criminal courts are organised by 
the provinces for provincial purposes. Th!: procedure 
in civil matters can be regulated by provincial Govern- 
mentsf Provincial Courts may be given new powers 
by the Dominion Parliament. The Governor-General 
appoints and the Dominion pays the salaries of the 
judges of the Superior, Distric^ and County Courts in 
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the provinces. All matters of litigation under federal 
and pi'tovincial laws are dealt with by the provincial 
Courts. 

Division of Power. 

As already mentioned, certain matters are speci- Division of 
fically assigned to the provincial legislatures, but tne power, 
residuary powers are vested in the Dominion Parlia- 
ment. This feature differentiates the Canadian federa- 
tions of U. S. A- and Australia. In Australia and 
U. S. A. It is the federal authority to which certain 
special powers are delegated by the Constituent States, 
and any power which is not so delegated remains vest- 
ed with the States. In Canada, the Governor-General 
can put a veto on the laws passed by the provincial 
legislatures. This is not the case in Australia and 
U. S. A. 

I* 

Q, 13. Write a note on the relation between 
the Imperial Government and the Dominion of 
Canada. 


Ans. See answer to Q. 2, and the concluding 
portion of Q. 1. 

Q. 14. Summarize the main facts about 
Canadian Constitution. 

Ans. The constitution of Canada is embodied Constitu- 
in the British North America Act of 1867 and is the 
result of the developments that had occurred in the 
, institutional experience of the country since the 
/(Quebec Act of 1774. The constitution gives specific'' 
p'^WWSTo the* constitu^t provinces and leaves the 
residuary powers to the Federal Government. In this 
respect, it differs from the U. S. A. constitution which 
leaves residuary powers to the constituent states and 
specifies the powers to be enjoyed by the pjederaJ 
Government. ♦ 

The Dominion of Canada is now formed of the nine 
provinces of Ontario, Quebec, Nova Scotia, New 
Brunswick, British Colcjubia, Prince Edward Island, 
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Manitoba, Saskatchewan and Alberta, tofjether ‘ with 
the Yukon and North-West Territories. The* execu- 
tive power of the Dominion is vested in the Crown 
who is represented by a Governor-General enjoying 
the ordinary powers of a constitutional sovereign. He 
is the Commander in-Chief of the armed forces of the 
Dominion and has the power to appoint and remove the 
Lieutenant-Governors of the Provinces. He acts on 
the advice of his cabinet which is responsible to the 
parliament. The cabinet is organized on the English 
plan, “homogeneous in composition, mutually responsi- 
ble. politically dependent upon the parftamentary 
majority, and acting in subordination to an acknow- 
ledged leader.” At the present time, the cabinet con- 
sists of nineteen members — the Prime Minister who 
is the President, a Secretary of State, a Postmaster- 
General, an Attorney-General, fourteen Ministerial 
Heads of public departments, such as Trade and 
Commerce, Justice, Finance, Railways, Labour, Militia 
and Defence, and two Ministers without portfolio. 

According to Article 37 of the Constitution, the 
House of Commons was to consist of 181 memljers, of 
which 82 v;ere to be elected for Ontario, 65 for Quebec, 
19 for Nova Scotia an^d 15 for New Brunswick. The 
representation of the provinces was to be re- 
adjusted after each decennial census excepting that 
of Quebec which was always to have 65 mem- 
bers. Each one of the other provinces was to be 
assigned such a number of members as would bear the 
same proportion to the number of its population 
(ascertained at each census) as the number 65 
bore to the number of the population of Quebec. The 
House of Commons elects its own Speaker who pre* 
sides at the meetings. The presence of fit least 20 
members of the House is essential to constitute a meet- 
ing of /he House for the exercise of its powers. The 
Speaker can vote only when the House is equally divi- 
ded. The House continues for five years unless dis- 
solved sooner by the Governor-General. Money-bills 
can originate only in the Housu of Commons. 
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According to Article 21 of the Constitution, the 
Senate *was to consist x)f 72 members. The 
dominion Parliament was, however, authorised by an 
Imperial Act of 1871 to provide for the due represen- 
tation of provinces subsequently admitted to the 
Federation. The number, therefore, has increased to 
96' Quebec 24 ; Ontario 24; Nova Scotia and 
New Brunswick 10 each ; Prince Edward Island 3; 
and Manitoba, Alberta, Saskatchewan and British 
Columbia 6 each. The qualifications of a Senator 
are that he must be at least thirty years of age ; must 
be a natural born subject of the Crown ; must possess 
real property at least worth 4,000 dollars over and above 
his liabilities, must be a resident of the Province from 
which he is appointed. Senators are appointed by the 
Governor-General for life. In case of a deadlock, the 
Crown can nominate four or eight additional members 
to the Senate. A Senator can resign his place by writing 
to the Governor-Geueral. Fifteen members form a 
quorum. The Speaker is appointed by the Governor- 
General and has a vote. When the House is equally 
^ivied, the motion is said to be lost, “it will be 
observed” writes Sir John Marriott, that the Canadian 
Senate attempts to combine several principles which, 
if not absolutely contradictory, are clearly dis- 
tinct. Consequently, it has never possessed either 
the glamour of an aristocratic and hereditary chamber, 
or the strength of an elected assembly, or the utility of 
a senate representing the federal as opposed to the 
national idea. Devised with the notion of giving some 
sort of representation to provincial interests, it has, from 
the first, been manipulated by party leaders to sub- 
serve the interests of the Central Executive. 

The judges of the Supreme, the District and (he 
County Courts are appointed by the Governor-General. 
'Ihe judges of the superior courts hold office during 
good behaviour and are removable by the Gov#l-nor- 
General on address of the Senate and House of Com- 
mons. Their salaries are fixed and provided by the 
Parliament. 
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In each province, there is a Lieutenant-povernor' 
appointed by the Governor-General. The Lieutenandi 
Governor, just like the Governor-General has an exe- 
cutive council to advise and assist him. The powers 
of the provinces are specifically defined by the Consti- 
tution and the residual authority is vested in the Domi- 
nion Government. This was done as the framers of 
the Constitution felt that the giving of residuary powers 
to the provinces might lead to the vexed question of 
‘State rights’ as it did in U. S. A. The process was 
therefore reversed. 
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CONSTITUTION OP PRANCE. 

Q. 1. Give a brief survey of the constitutional 
history^of France. 

Ans. From 1791 to 1870 , France had no less 
than eleven constitution.s though none of them was 
de.stined to endure. French Constitution of to-day . 
v^hich nobody expected to remain in force bears 
the marks of the previous regimes and hence a study 
of the earlier constitutions is necessary to properly 
understand the origins of present constitution. 

Before the Declaration of the Rights of Man in Constitu- 
17S9, the king was himself the constitution. It was tions of— 
Louis XIV who stated, “L* Etat, e'st moi.” The 
following constitutions, given in chronological order, 
were adopted after the French Revolution. 

( l) The Constitution of September ?.rd, 1791 : — 1791 . 

The constitution provided for a single legislative 
chamber chosen for two years from men of property 
by indirect election with a ministry responsible to ir. 

It was a limited monarchy w'hicli ended with the king. 

Jt did not satisfy radicals like Danton and Robes- 
pierre who wanted to place effective power in the 
hands of the proletariat. 

(2) The Constitution of June 2ith, 1793 : — It was 1793. 
a Republic and was framed by the jacobins. It 
set up an executive committee wdth a single chamber. 

But the constitution, though ratified by the people, 
was never put into effect as Robespierre a'^sumed 
dictatorial powers. The constitution fell with his 
fall in power as the moderate element in the country 
gained ascendency. 

(o) The Constitution of Atomst 22nd, lido \ — 

The Conservative element in the country framed a 
new constitution, submitted it to the people* who 
ratified it ifi 179b. The new constitution, which 
came into force as the result of the reaction of moder- 
ates against Jacobins provided for a iegislatur# of two 
chambers, chosen by people with property qualifi- 
cations. It vested executive authority in a Directory 

3 
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of Five, chosen by the legislatare. The two Cham- 
bers were a Council of Five* Hundred and a Council 
of Ancients. 

1799. ( 4 ) The Constitution of December 1 3th ^ 1799 : — 

The new constitution made for centralization of 
power. Autocratic powers were assumed by the 
Directory of Five, the supreme executive power was 
vested in Napoleon who was appointed the First Consul. 
The powers of the legislature were considerably redu- 
ced. In 1802, Napoleon who had been installed 
the First Consul, got the office conferred upon him 
for life. His powers were further extended. 

(5) The Constitution of May 78tli, 1S04 : — 
Napoleon, in 1804, proclaimed himself as Kmperor, 
after having submitted the question to the vote of the 
people. The consulate was abolished. Further 
revisions of the constitution took place between the 
dates of 1804 and 1814. “Thus, within the space of 
fifteen years, France had run the whole cycle of des- 
potism, chaos, republic, and empire. Both as consul 
and as Emperor, Napoleon found it necessary to do a 
lot of reorganizing. At every step, he centralized 
power in his own hands until he had more of it than 
any of the old Bourbon 'Kings ever possessed. He 
•placed his own prefects at the head of the territorial 
departments, and these prefects became the tentacles 

of the imperial octopus But the most striking 

among Napoleon’s non-military achievements was the 
compilation of a series of law codes and the systema- 
tization of law codes procedure throughout the 
country. These codes have remained in operation, 
without radical change, to the present day.” 

t 

1^14. (6) The Constitutional Bourbon Charter of June 

4th, 7814, — With the fall of Napoleon, the First 
Empire game to an end. The Bourbons were resto- 
red with Louis XVIII as king. The new king ex- 
pressed bis willingness to act as constitutional mon- 
arch. An elaborate written constitution was prepared 
and came into effect. The u€vv Charter purported 
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to embody all the written and unwritten constitutional 
laws of Great Britain. A •parliamentary system was 
established with two houses of legislature - one elective 
on a very limited franchise and the other nominated. 

The Charter also provided for ministerial responsi- 
bility. It, however, maintained the principle of 
legitimacy and this led to the revival of Imperialistic 
ideas, giving Napoleon the opportunity for Hundred 
Days. In order to counter the Bourbon Charter, 
Napoleon pomul gated the Acte Additionel during these 
Hundred Days 

(7) The Constitution of Augus^ 14th, 1830 , — The i830. 
Muly Revolution’ was precipitated by Charles X who 
tried to set aside the provisions of the constituiion in 
order to keep iu office a minisiry which did not enjoy 

tbfc confidence of the elective chamber. The king had 
to abdicate and the French people v.ere again faced 
with the problem of devising a new constitution. 
Thiers utilised the revolution to put the House of 
Bourbon-Orleans in power. Louis Phiillpre was put 
on the throne on the condition that he was to uphold 
the Charter of 1H14, to recognise the supremacy of 
the people, to lower the electoral qualifications for 
voters and re-ehglbility for election. He was also to 
abolish hereditary peerage. Constitutional monarchy 
was thus restored and the organic laws of 1831 
followed as the result. But though it was easy to 
copy British institutions, it was not easy to invert 
them. The new constitution was an exotic plant which 
would not take root in the French soil. No ministry 
could remain in office for a long time owing to mutual 
bikerlngs and the multiplicity of political parties. 
^Matters became worse and ultimately gave rise to the 
revolution of 1848. The king left the throne and the 
Second Republic was inaugurated, 

(8) The Constitution of November 4th^ 1843 : — 

The constitution of November 4tb, 1848 restored the 
republic. It was framed by a convention of delegates 
called for this purpose. It provided for a President 
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who was to be elected for four years by manhood 
suffrage. It created a singfe chambtr eleciive parlia- 
ment. The President was to be ineligible for second 
tune for the presidency. The ministers were to be 
nominated by the Presidet.t. The English Model was 
no longer followed as the example of United Slates 
was considered better. The con.-titution was based 
on the theory of separation (f povAer?. The things, 
howe\er, turned otherwise. J^ouis Napolec^n who was 
living in exile in England hurried back to France and 
got himself elected President on January 14tn, 1852. 
Inspite of the fact that the constiliuion had laid down 
four years as the term of office of the President, he 
got his term extended to ten years in fact, he had 
no inter lion of leaving his post. “ With the name I 
bear," he said I must be either on a throne or in a 
prison.” , 

( 9 ) The Constitution of November 7 th^ 18J2:- 
Plnder this Constitution, the second empire was 
established. The title of Emperor was assumed by < 
Louis Napoleon, liis act being ratilied by the people 
on November 21st and 22nd, lfS52. Bicameral 
legislature was established. The Upper House, known 
as Senate, was composed, of high officials and senators 
-‘appointed for life by the Emperor. The Lower House, 
known a.s Assembly, was chosen by manhood suffVage 
but il never leBected public opinion faithfully. The 
elections were ccntrolled in siico a way as only those 
candidates which were officially approved could 
succeed. Ballots were tampered with by the election 
officer who was required to take them to his home 
and keep them in bis custody for a night. The 
Second- Empire lasted for eighteen years-froni 1852 
to 1870. The popularity of the Emperor begfen to wane 
after 18(30. I'he country could no longer tolerate the 
autocratic rule and the Emperor had to yield aud 
introduce popular control to some extent especially 
before the war with F’ersia in 1870, The Euiperor''s 
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forces 'w^re defeated by the Germans at Sedan and this 
brought his ruin and the end’of the Second Empire. 

(10) The Constitti^iion of May 1st, 1870: — The chan- 
ges which the Emperor had introduced in the system 
of government since 18 60 as the result of the growing 
restlessness among the people under the autocratic 
rule were now codified. It formed a new Imperial 
Constitution. It was submitted to the people who 
confirmed it by voting in its favour. 

(11) The Constitution of September 4th, 1870 : — The 
Third Republic was declared after the defeat though 
quite a good number of those who proclaimed it were 
either communist'^ who wanted a proletariat dictator- 
ship or monarchists. The Committee of National 
Defence set up a provisional government which lasted 
np till February 1871. The Committee was replaced 
by the National Assembly, chosen by manhood suffr* 
age, and empowered to pass upon the terms of peace 
<with (iermany. The members of the Assembly were 
not elected for a fixed term and their powers were 
not clearly dehned. The majority of the members 
were monarchists in their leanings. 

Thus the state of affairs In France in 1871 was 
that the country had neither monarchy nor Republic. 
In the words of Thiers, there was a vacancy of power, 
rhe National Assembly was not sure of its powers : it 
did not know whether it could act as a Constituent 
Assembly. Tliere was a difference of opinion about 
that. The Republicans dmiied ‘ constituent ’ powers 
to the Assembly as most of the members were mon- 
archists and it was impossible for it to frame a liberal 
constitution. The Monarchists, however, presented 
the spectacle of a divided house. The claim of the 
Bourbons was supported by the legitimists, the House 
of Orleanists and the cause of the Captive^mperor 
was supported by the Bonapartists, Each group 
stuck to its claims and hence compromise was impo- 
ssible. This gave thei republicans some power in a 
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House consisting of more than 700 members, tn the 
beginning, only two hundred Republican Deputies had 
been returned to the Assembly, but subsequent bye. 
election increased their members to two hundred and 
fifty. The party though in a minority, had a very 
shrewed and sagacions leader in Leon Gambetta. 

When the Assembly met, it decided to elect 
a chief of Executive. Adolphe Thiers — a cons- 
titutional monarchi-st was elected to the high orfice, 
The Republican Deputies op[)Osed the proposal to deal 
further with the framing of the constitution on the 
ground that the Assembly had no mandate for that 
purpose. The question of framing the constitution 
was postponed and Adolphe Thiers acted both as the 
Chief Executive and the President. 

On August 12th, Charles Riv^jt introduced a 
proposal which was carried by a vote of 491 to 94 
on August 31st. Under this, Thiers was to conti- 
nue as President, with power to appoint Ministers * 
responsible to the Assembly, and with a term of 
office coterminous with that of the Assembly. This 
virtually committed the third Republic to a form 
of government similar to that in England in so far 
as the position of ministry was concerned, France 
drifted on for two years with this makeshift arrange- 
ment. Thiers gradually swung over to the Repub- 
lican side. In a message, dated Nov. 13th, he stated 
“ The Republic exists ; it is the legal government 
of the country. To wi.sh for anything else would 
be a new revolution, the most formidable of all.’’ 
Thiers urged bis views so earnestly that the Assemb- 
ly restricted his right to adoress it. “ Thiers’ de' 
lection was the first indication that the mpderate Or* 
Jeanists were inclined towards a Conservative Re- 
public as the simplest way out of difficulty. Their 
thoughts “^weTe with the July Monarchy of 1830. The 
immediate result of his defection, however, was to 
anger and alarm the Monarchist Party. Hitherto 
that party (had not succeeded Jn actin together to 
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any effect but on receipt of Thiers’ message of 
Novembei^ 13th, the Assembly, led by the Monar* 
chists, proceeded to the appointment of a Constitu- 
tional Committee of Thirty, charged to submit to the 
Assembly Constitutional Bills dealing with the orga- 
nisation of the public powers and the definition 
of Ministerial responsibility. For, though it had 
been, resolved that Ministers should be responsible 
to the Assembly, Thiers’ position, as both leader 
of the Assembly, and first Magistrate of the State 
brought that responsibility to a nullity. He over- 
powered hia Ministers to such an extent that their 
responsibility was in effect no more than normal. 

The Assembly had. therefore, either to allow him 
to exercise unrestrained authority or to dehne hia 
powerci or to compel the resignation of the Chief 
Magistrate ” 

The Committee appointed by the Assembly Three 
settled some of the questions relating to the structure tionS*Laws 
oUthe government one by one and the Assembly of 1875. 
adopted the three ccnstitutional laws in 1875. These 
three laws in their scattered and fragmentary po- 
sition, form the constitution of France. These have 
been likened “to the equipment of an army gather- 
ed hastily on the march, whereas other constitutions 
present the appearance of a complete equipment 
laid down ready prior to an array setting forth 
upon the road.” 

The constitution comprises twenty six 
articles only which are strictly constitutional 
in character and is in fact, the shortest of all docu- 
ments of its kind. The reason why the document 
is so brief is to be found m tact that the Members 
of the Assenfbly had no liking for the work and 
they did only as much work as was absolutely 
necessary. The members lacked enthusiasaa for 
their work. They provided no suitable headings, no 
table of contents and no division into chapters 
There was an entire lack of method. The subject, 
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matter was not arranged in any definUe' order 
and the different provi^ons were inserted as they 
occurred to the Members. The constitution of 
1875 is a hang-dog constitution, a cinderalla slipping 
noiselessly between ttie parties who despise her.” 

Whereas the laws of February 25th, February 
2tth and July 16th, were described as constitutional 
laws, the laws of August 2nd and November 30th 
did not receive that form but were described as 
organic laws. The law of Felirnary 24th was, how- 
ever, drastically amended in 18S4. 

Canstiiutionul Law of Fcbiuary 25t!i^ 1875 . — 
The liill for the organisation of the Fublic 
powers was taken up for the iirst reading on Janu- 
ary 21, 1875 ])y the Assembly. The Republicans, 
who had considerably increasrd in numbers by that 
time, proposed the following ameiuinient : The Govern- 
ment of the Republic ia composed of the two Cham- 
bers and of a President. The amendment was 
defeated liy a narrow margin of 23 votes — 359 
against and 3.‘>i) in favour. VVal Jonhs amendment 
W'as carried by a vote of 353 to 352. It 
ran as follows ; The Ibesidei t of the Re- 
public is elected bv an^ absolute majority of votes by 
Senate and the Chamber of Deputies united as a 
National Assembh . He is appointed for seven years, 
and may be re-elected. A few other additions were 
made to the bill later on and the entire bill was 
adopted ou February 25lh by a vote of 4 25 to 254. 
The bill was a compromise betw'eeu the monar- 
chists and repubhcans. Whereas it conceued a 
Republut, on the one side, it provided for a Senate 
in addition to the Cnamber of Defntties, on the other. 
The first was a concession to the Rttpubheans, the 
second to the Monarchists. 

Cc^.stitutional Law of February 24th, 1875. — The 
Constitutional law of February 24 le.ates to the organ- 
isation of the Senate. 'The Committee on the Consu- 
tional law originally proposed a Senate of 265 mem- 
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bers chosen for 10 years and renewed as to one-fifth 
every two years. The proposal* was rejected by the 
Assembly and referred back to the Committee for 
reconsideration. The revised bill was laid before 
I the Assembly on August 3rd, 1874. It provided for 
three classes of Seiiatorts The number was not to 
exceed 300. The President was to appoint about half 
ihe number for life and the remaining; half were to be 
elected by the Department for nine years, one-lhird 
of these retiring every three years. Five members 
were to be chosen by the Institute. Others, such as, 
Marshalls, Cardinals and Admirals and certain jul- 
ges v\ere to sit of right. I'his rcheme was strongly 
opposed and the bill was passed m an amen.led form 
on Peotuaiy I L by a vote d22 to 3i0. i'he amendment 
provided for an entirely elected Senate. The Presi- 
dent, Marshall MacM^uhan, however, dirclined to accept 
the proposal. The As-embly agreeing with the Presi- 
dent rejected the bill by a vote of 363 to 34 j. Xtgo- 
tiation.s between the Monarchists and tne Republi- 
can^ continued over the constitution of the Senate 
:>i)cl Wallon put before the Assembly trie follovviug 
clause on be hr u ary itJ : — 

The Senate shall consist of 300 members, 225 elec- 
ted by the Departments aud Colobies and 75 by the 
National Assembly. Tne Senator.s elected by the As- 
sembly are irremovable. The proposal was carried 
by a vote of 422 to 201. The Constitution of me Senate 
was the price paid by the Republicans for the confir- 
mation of the republic. The entire bill was finally 
passed on February 24 by a vote of 435 to 234. 

Constitutional Law of July 10th 1875: — The Con- o1 
stitutional Law of July 16, which settle:, the relations .Inly 16, 
between the public powers was introduced by the 
Minister of Justice on May Is. The Republicans 
opposed the motion to refer the bill to the old comoyuee 
for consideration. The motion was lust and the bill 
referred to a new Committee. As the bill was 
almost non-contentious in character, only a few 

I 
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changes were introduced. These were acce*pted and 
the bill was agreed to by a vote of 520 to ^84 on July 
16. 

As already stated, the two laws of August 2nd. 
concerning the election of Senators and that of 
November 30cb, concerning the election of Deputies, 
were described as organic laws and were to be subject 
to the same conditions as ordinary laws. They rank 
lower than the constitutional laws and higher than the 
ordinary laws. Whereas the constitutional laws cannot 
be amended in the ordinary course of legislation and 
require a special procedure, organic laws, though 
more fundamental in character, can be amended in 
the same way as well as ordinary laws. In their case, 
no special proceedure is required. 

“The nature of the French Constitution” wrote 
Joseph Barthelemy, “cannot be 'understood if these 
essential facts are ovei looked, namely that the con- 
servative Right unable to establish their ideal goverc' 
ment, would only accept a republic that kept as densely 
as possible to the monarchical form. They set up a 
presidential chair which could with little difficulty 
be transformed into a throne, on the day when Provi- 
dence should brush aside the obstacle to a restoration,’ 
that is to say* when Chambord and his unwa\ering 
obstinacy should alike be laid to rest.” The constitu- 
tion of the republic is copied from that of the ,fuly 
Monarchy. It is a Constitution based upon the hope 
of a monarchy.’ 

On the other hand, all Republicans, of every 
shade of feeling, laid aside for the moment their 
particular beliefs with regard to politics and society, 
in Older to consecrate, under whatever condition, the 
fact of the Republic. They concentVated all their 
efforts upon establisning the sacred word, waiting 
nntiF later to organise the thing itself. Both sides, 
iherefoie, considered that they were employed upon 
a purely temporary work. Yet of the nine constitu- 
tions ^ which Fiance has had since 1781b 
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vifithout counting the modifications which they have 
undergone,* this constitution, , fashioned with such 
modest ambitions, has lasted the longest. 

“It differs also from the revolutionary constitutions 
by the absence of a spirit of simplification, that 
abstract lojjic which tends to produce so many evils 
, m political science. The National Assembly, refus- 
ing to be persuaded by the famous fallacy, that the 
nation being one, it should be represented by one 
body, created that valuable instrument of 

deliberation —the Senate. i'hus, broadly speaking, 
the French Constitution represents a great compro- 
mise between Republic and Monarchy, and the spirit 
of comproraiae can be seen in every detail, notably 
by the way in which the institutions and rules of a 
1‘arliamentary regime and cabinet government were 
adapted for the first time to the Republic. For the 
first time, the head of the Repablican state was de- 
clared irresponsible; it was ouly under Constitutional 
Monarchy that ministers had been declared politically 
responsible to the chambers ; now for the first time, 
the head of the republiciu state received the right of 
dissolving the chamber. The compromise between 
the Republican and Monarchical tradition appears 
again in the regulation of sessions, in the division of 
powers between Parliament and the President of the 

Republic for the conclusion of treaties, etc ...the 

reproach levelled at the 1875 Constitution of being a 
monarchical one has been singularly abused in politi- 
cal controversies. In every way, it has ceased to be 
just : in addition to the formal revision of 1884, the 
constitution has undergone in the course of time a 
fundamental revision wliich has had the result not only 
of eil'dicing the Presidency of the Republic, buA of 
bringing into t^rominence the people’s Chamber.' 

Q. 2. Briefly explain the procedure f€»| the 
revision of constitutional measures in France. 
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Ans. The people of France have no sa^ in the 
matter of Constitutional amendments. The proposal 
for amendment of any Constitutional measure is not 
even put before the electorate at the time of Par- 
liamentary election. The method, which is fairly 
simple, is laid down by Article 8, Law of February 
25, 1875. The article runs as follows : — 

The Chambers shall have the right by separate 
resolutions, taken in each by an absolute majoritv 
of votes, either upon their own initiative or upon the 
request of the President of the Republic, .to declare 
that occasion has arisen for a revision of the consti- 
tutional laws. 

After each of the two Chambers shall have come 
to this decision, they shall meet together in National 
Assembly to proceed with the revision. The 
acts effecting revision of the constitutional laws in 
whole or in part shall be passed \>y au absolute 
majority of the members composing the National 
Assembly. « 

The constitutional provision for amendment a.s 
stated above caused a lot of confusion and raised 
much discussion when the occasion for revision 
arose in 1884. The S,enate objected to the National 
Assembly considering other matters except those 
which were previously accepted by the two Chambers. 
Tbe reason which led the Senate to take up this 
attitude was the desire of the Chamber of Deputies 
to limit the appointment of life-members and to 
curtail the financial authority of the Senate. The 
Senate lealised that being in a minority in the 
National Assembly, it would be helpless there if that 
body were invested with sovereign powers. The 
Chamber of Deputies ^had to yield to the Senate and 
agree to the provision that the two Chambers had 
the rig^t and power to limit in advance the matters 
to be discussed and the articles to be revised by the 
National Assembly. The National Assembly thus 
is not a sovereign body in so far as its power to 
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revise cqnstitution is limited to the matters already 
accepted fqr revision by the Senate and Chamber of 
Deputies. The Law of August 114, 18S4, Article 3, adds 
the following paragraph to the provision made for 
amendments by the Law of 1875: Whenever, accord- 
ing to articles 7 and 8 of the law of February 25, 1875, 
on the organisation of the public powers, a meeting 
of the National Assembly takes place, it shall sit at 
Versailles, in the present hall of the Chamber of 
Deputies. l‘he Chamber of Deputies and Senate 
were to sit at Paris after that dale. 

The decision to go to Versailles for constitutional 
amendments was arrived at, most probably, partly to 
invest the occasion with an air of solemnity and 
partly on practical grounds as the hall at Versailles 
was spacious enough to accommodate about 900 mem- 
bers of the Assembly. 

Procedure, thus', briefly stated, is that '‘before 
commencing the process ot revision, each Chamber 
must declare that there is need for it. and this de- 
claration must be the object of two separate motions, 
so that the vote of one chamber does not officially 
bring the question before the other. The vote, pissed by 
the two Chambers, in favour of revision, automatically 
convokes the National Assembly, which is simply the 
union of deputies and senators in a single body. Its 
meetings are held at Versailles, theoretically because 
business is so weighty as that of the reform of 
the fundamental contract and must therefore 
be accomplished in retreat from the turbu- 
lence of Paris ; but as a matter of fact, because 
there is a room at Versailles specially arranged to 
seat the nine hundred members of Parliament. ” 
Only matters mentioned in the vote of revision ,can 
be taken up by the National Assembly. This safe- 
guards the existence and independence of the Senate. 
The French Constitution of 1875 has sufFere^ only 
three amendments since its inception — once in 1879, 
again in 1884 and again in 1926. In 1879, Versailles 
was disestablished as the seat of the executive and 
Parliament. Paris was tsnbstituted as the seat of 
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government. The amendments of 1884 radicall 3 r 
revised the Constitution, of the Senate, deprived its 
organisation of constitutional character by 
giving it the status of organic law, took away from 
the members of the Bourbon, Orleanist or Bonaparte 
family the right to stand for presidency and added that 
the republican form of government could not be the 
object of revision. Another provision laid down was 
that a new election must be held within two months 
after the dissolution of the Chamber of Deputies. The 
third revision on August 10, 1926 established a sink- 
ing fund for the national debt as the previbus arrange- 
ments had greatly hampered the government’s fiscal 
plans. Once again, the question arose iu 1926 
whether National Assembly was competent to con- 
sider any constitutional measure or was its power 
restricted to the consideration of those measures only 
which had been separately agreed to by the Senate 
and the Chamber of Deputies, Opinion in France 
was divided. Duguit held that the Assembly was a 
sovereign constituent body and could proceed withoipt 
any limitation while Esmein argued that the Assembly 
was limited to the amendments proposed by the 
Senate and the Chamber of Deputies. In 1884, the 
Assembly did go beyond these limits iu so far as it 
decreed that the members of the families who have 
reigned in France were not eligible for Presidency. 
What the people were afraid of in 1926 was the 
strengtheniug of the executive power. The procedure 
laid down by the law of 1875 for the revision of 
constitutional measures has been criticised by various 
writers in as much as there is no sanction to compel 
the Chamber to respect the constitution. One of these 
writers, commenting upon the unsatisfactory nature of 
the provisions in this respect, observes : /‘The system 
lays down that the Chambers cannot make any law in 
contradiction to the rules of the constitution. But if 


the chh tubers altered or violated the constitutiem by 
an ordinary law, that law would be no less valid,^ and 
would in fact be legally binding upon officials*^ and 
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citizens^ Accordingly, a .growing mass of public 
opinion is demanding the establishment of a sanction 
for the foundations of the French political organisation. 

First of all, it is asked that the French constitution 
should be something more than a code of procedure, 
that consequently it should be preceded by a Declara- 
tion of Rights ; and, secondlv, that the principles thus 
declared should be recognised by the annulment of all 
laws contrary to them, such nullification to be 
pronounced by a special authority.” 

In U. S. A, as we have seen, the Supreme Court 
is invested with the power of passing judgment on 
the constitutionality of an ordinary law but no such 
body exists in France. In the former country, if a 
law is declared to he opposed or repugnant to some 
constitutional provision by the Supreme Court, it 
ceases to be a law but in France, if a law is passed by 
the Chambers, even if it violates constitutional provi- 
sion, it is still valid. It cannot be nullified by any 
ciher power. 

Q. 3. Write a comprehensive note on the 
origin of the French Presidency and the Constitu- 
tional position of the French President. 

Origin of the French Presidency , — In France, ^^^e^p^nch 
a Republic was declared in September 1870 after the Presidenej^ 
dethronement of Louis Napoleon. The National 
Assembly that was elected was predominantly 
monarchical though it could not arrive at unanimity 
about the candidate for the monarchy. In February 
1871, the chief executive power of the French 
Republic was vested in Thiers for an indefinite period. 

His powers were left undefined and no conditions 
of any kind were imposed on him. ITis relations with 
his Ministers were not specified as it was taken 
for granted that that would be almost simiiar to 
what hey had been in the past. 

tn 1871, Rivet moved in the Assembly that 
should be a Presidijnt of the French Republic 
tenure of office should last for* three years. 
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The proposition was carried through in the A'isembly 
in an amended form. The amended proposition 
provided for a President of the French Republic who 
was to hold his office as long the Assembly 
continued. It also definitely stated that the President, 
would be responsible to the Assembly for all his 
actions and that bis Council of Ministers were to 
countersign all the political measures of the President 
This was a curious system. The Assembly had 
refused to provide a term of three years for the 
President out of fear that their power to rttnove an 
unsatisfactory President w^niild be thereby destroyed. 
But they gave the President a term of office as long 
as, but not exceeding, their own. and then went 
on to make h’m ‘responsible’ to the Assembly 
which, if it meant anything, meant that at any time the 
Assembly could overthrow the Pr<^sident. Further 
a ‘‘ystem of dual responsibility was created in that, 
not only was the President responsible bat his 
Council of Minister.*, also. Out of this system a 
great deal of friction arose, as might have been 
expected, for in regard to current political activities, 
the question was always raised, who was responsible, 
President or Ministers ? Several months’ operation 
of this system showed the impossibility of its 
‘continuance. The Assembly thrrefore thought of 
defining the position of the President more clearly 
so that the work might be carried on more 
smoothly. 

The real difficulty was how to reconcile the point 
of view of the monarchical clement in the Assembly 
with the republican element. The Republicans 
did not want an irresponsible and irremovable 
President whereas the Monarchists did rot want a 
weak President who could be removed easily by the 
Assembly. In 1873, it was decided that the spheres 
of the President and the Ministers should >e de- 
marcated and the right of tlie President to appear 
before the Assembly to deliver a speech .shou d be 
abolished. It was, however,t decided by way of 
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compromise that the President should communicate 
with the Assemb'.y by messages to be read by his 
Ministers ; that he might speak from the Tribune if he 
gave previous notice of it by message but that sitting 
be suspended after he had finished speaking, the 
discu«eion to be resumed only in his absence. The 
I’resident was also given the right of veto. Thiers hav- 
ing refused to work uiideT these conditions, Marshall 
MacMohan was elected as the chief executive. 
The Monarchical element in the Assembly wanted 
to fix the term of office of the president at ten 
years whereas the Kepuhlican element was for five 
years. It is clear that there was no rational coti- 
sitieration of the significance of thi=: term of office ; 
it was simply a compromise between the ideas of 
monarchical permanence and re]mblicans rotation. 

In January *21, Ih'Tfi, the Bill on the organisa- 
tion of public powers was taken up for its first 
reading by the Assembly. An amendment was pro- 
•posed by the Republicans which ran as follows : 
'I'he (Government of the republic is composed of 
two chambers, and of a President. The amend- 
ment was, however, defeated by a votf* of 35‘J to 
ddfi. An ainendmeut was moved thereupon by 
Wallon to the elfect that *‘The President of the 
I'epublic is elected by an absolute rnajoritv of 
votes by the Senate and the Chamber of Deputies 
as a National Assembly. He is appointed for seven 
years’ and may be re-elected.” d'he amendment 
was carried by a majority of one vote — 353 for 
the amendment and 35J against it. 

The constitutional position of the French Presi- 
dent : — 

Wallon amendment which provides for seven 
years term of olfice of the President and his elec- 
tion hv the National Assembly was a find of 
compromise between the monarchical element and 
the republican element in the Assembly, ‘The 
system created was njt only the result of a ne- 
cessary ccmpromisc, but also rep.resferted the effect 
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of the general permeation of the world with English 
ideas of government, for the powers of the P|:esident 
were made curiously similar to those exercised by 
the English constitutional monarch for seven years.’’ 

Constitu- Tljg Constitutional Law of February 25, 1875 con- 

of^F^bru^a^y following powers on the President of the 

1875. French Republic : — 

1. The President is elected for seven years. 
He is eligible for re-election. [ Article 2 ] 

2. The President of the Republic shall have 
the initiative of laws concurrently with the members 
of the two chambers. He shall promulgate the 
laws when they have been voted by the two 
Chambers : he shall look after and secure their 
execution. 

3. He shall have the right of pardon ; amnesty 

may only be granted by law. ^ 

4. He shall dispose of the armed forces. 

5. He shall make appointment to all Civil and 
Military positions. 

6. He shall preside over the state functions ; 
Envoys and Ambassadors of Foreign Powers shall be 
accredited to him. 

7. Every act of the President of the Republic 
must be countersigned by a Minister. [ Articles 3 
.to 7 ] 

8. As vacancies occur on and after the pro- 
mulgation of the present law, the President of the 
French Republic shall appoint, in the Council of 
jMinisters, the Councillors of State in ordinary service. 

[ Article 4 ] 

9. The President of France may, with the 
arsent of the Senate dissolve the Chamber of Deputies 
before 'the legal expiration of its term. [ ^rticle 5 ] 

10. The Ikesident of the Republic shall be res- 
ponsible (jnly in case of high treason. [ Article 6 ] 

11. In case of vacancy by death or for any 
other reason, the two chambers assembled together 
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shall proceed at once to* the election of a new 
President. In the meantime, the Council of Ministers 
chall be invested with the executive power. 

[ Article 7 1 

12. The Chambers shall have the right by 
separate resolutions, taken in each by an absolute 
majority of votes, either upon their own initiative 
or upon the! request of the President of the re- 
public, to declare that occasion has arisen for a 
revision of the constitutional laws. | Article 8 ] 

Constitutional Law of July 16, JS15 contains Constitu- 
the following provisions about the President', — tional Law 

of July 16, 

13. The President of the republic is to announce l875. 
the closing of the session. He may convene the 
chambers in extra-/5rdinary session. He shall convene 
them if, during the recess, an absolute majority of 

the members of each ('hamber request it. | Article 2] 

. 14. The President may adjourn the (!^hambers. 

The adjournment, however, shall not exceed one 
month, nor take place more than twice in the 
same session. 1 Article 2 ] 

1,0. One month at least 4>efore the legal ex- 
piration of the powers of the president of the 
republic, the chambers shall be called together in 
National Assembly to proceed to the election of a 
new president. In default of summons, this meet- 
ing shall take place, as of right, on the fifteenth day 
before the expiration of the term of the President. 

In case of the death or resignation of the President 
of the republic, the two Chambers shall assemble 
immediately, as of right. In case the Chamber 
of Deputies, in consequence of Article 5 of 
the Law of February 25, 1875 is dissolved 

at the time when the presidency the 

republic becomes vacant, the electoral colleges shall 
be convened at once, and the Senate shall assemble as 
of right, f Article 3 J 
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16. The President of the republic communi- 
cates with the Chambers by messasie, which shall be 
read from the tribune by a Minister. [Article 6.] 

17. The President of the Republic shall formul- 
ate the laws within the mouth following the trans- 
mission to the Government of the law as finally 
passed. He shall promulgate, within three days, laws 
the promulgation of which shall have been declared 
urgent by an express vote of each chamber. Within 
the time fixed for promulgation, the President of the 
Republic may, by a message with reasons .^assigned, 
re(]uest of the two chambers a new di?cus‘'ion, which 
cannot be refused. [Article 7] 

18. The Prc^ident of France shall negotiate 
and ratify treaties. He shall acquaint the chambers 
of them as soon as the interests and safety of ttie stats 
permit. Treaties of peace and of commerce, treaties 
which involve the finances of the states, those relating 
to the person and property of French citizens in 
foreign countries, shall be ratified only after having 
been voted by the two Chambers. No cession, ex- 
change, or annexation of territory shall take place 
except by virtue of a law. [Article 8] 

VJ. The President ^of the Republic .shall net 
declare war without the previous consent of the two 
chambers. [Article 9] 

20. The President of the Republic may be 
impeached by the Chamber of Deputies only, and may 
be tried only by the Senate, [Article 12 | 

21. The Senate may be constituted into a 
Court of Justice by a decree of the President of the 
Republic, issued in the Council of Ministers, to try all 
persons accused of attempts upon thp safety 
of the state. [Article 12] 

Q. 4t Compare the position of the President 
of the French Republic with that of the President 
of U. S. A. and the Prime Minister of Great 
Britain. 
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ijVns. The President of the French Republic. 

Tfcffe fact that the President is elected for seven i>ench 
years — a longer terra of office than that of any other Kep^hlic. 
elected President in the world — and that he is invested 
with formidable powers as described already shows 
that the constitution meant to create a strong Presi- 
dent with a real and dominating authority. Neither 
a vSerator nor a Deputy remains in office as long as 
the President. The President receives a salary of 
1,200,000 francs per annum and the same dignity 
and ceremonials attend him as are observed in the 
case of monarclnes. d’he salary however, is fixed by 
the budget act and this leads to ‘bargaining not at all 
in keeping vvith the dignity of the head of the state.’ 

The President resides at the Palais a Ely see. The 
castles of P^ontainebleau and flambouiliet are his 


country houses. 

0 

The President, though head of the state, is not Irresponsi- 
the bead of the < 'overnmetit. Hia position is just bility ot the 
similar to"the King of bZngland and is quite different Pi’o^ideut. 
*jrom the Prime Mm^ter of that country who is res- 
ponsible to the Parliament for his actions, and the 
actions of bis colleagues. “He enjoyes” writes Barth- 
eleiny, “a privilege formerly only granted to monarchs; 
he is declared irresponsible ; so that in fulfilling the 
duties of his office he incurs neither any political * 
penalties, such us votes of censure or official criticisim, 
the only exception being if the renders himself liable 
to a charge of high treason. It is not, of course, 
otherwise inviolable \ he is responsible for crimes or 
misdemeanours committed apart from his office just 
as an ordinary individual but in this case, he still has 
the privilege of -being tired by no other (?ourt than 

the Senate^’. 

• 

The weakness and strength of the Prench Presi- 
dent i — Although the President of the French Re- . 
public is endowed with a very imposing ^ array of onty of 
powers, almost regal in character and certainly more President, 
formidable than the powers given to the President of 
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the United States of America, yet, in effect, the c^n.'-ti- 
tution has made it difficult for him to exeicisp these 
powers at his own discretion. Article 3 of the 
Constitutional Law of the 25th Febuarary 1875, as 
already reproduced, says : ‘ Ench of the 

act of the President of the Republic must be 
countersigned by a Minister*’ and Article b of the same 
law says : “ Ministers are collectively responsible 

before the Chambers for the general policy 
of the Government and individually for their 
personal acts and the President of the Republic is not 
responsible except in the case of high treason.” The 
fact that every act of the President is to be counter- 
signed by a Minister has concentrated responsibility 
and power in the Ministers and has taken away all 
effective power from the hands of the President. It 
may be taken as a general rule, that excepting fcr 
the signature of documents directly ,’ns;runjental to 
these various duties, the President is nothing but an 
ornament in the French political system. “Even his 
signature has been declared to have nothing than 
autograph value, excepting in the case of bis 
resignation.” The constitutional authority of the 
French President has further been weakened on 
account of the following causes : — 

1. The President * of U. A. derives his 
Authority directly from the people as he is elected by 
the people. The French President, on the other 
hand, is elected by the National Assembly and has 
theiefore lost all touch with the people. 

2. As he is not responsible for his actions, 
he can not exercise any effective power. In France, 
it is the Ministry that is responsible and therefore it 
is the Ministers who govern. “In a country of ad- 
vanced political education and imbued with a love of 
justice, he alone can act who is responsible for his 
actions.” The President has always to yield before 
Ministers Ubo claim to represent the people directly 
and owe reponsibility to their elected representatives. 

3. Accidents of history also account for the 

weakness of the French Presidedt. The failure of 

« 
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the early. Presidents to exercise ti'-eir power in a 
way that MiiKht have created confidence in them 
is also responsible to a great extent for the weakness 
I of the French Presidency. Marshall MacMohan and 
! Grevy transmitted the presidency with diminished 
powers just as Washington left the Presidency of 
U. S. A. considerably strengthened. 

4. The National Assembly, constituted of the 
vSenate and the Chamber of Deputies, cannot be ex- 
pected to elect a strong President as it can only be 
at the expense of its own supremacy. The Presidency 
has generally been a honourable retreat for veteran 
politicians ; strong presidents, if ever elected, have 
inevitably failed. Millerand, one of the strongest 
111 recent history, tried to force his own will and had 
to resign the Presidency. He found it impossible to 
dictate. 

It was this weakness of the French Presidents wf 
and their limited term of office that led Sir Henry Vrenrh^^ 
Maine to say : “The old kings cf France reigned President 
and*governed. The constituiiona! king reigns but 
does not govern. The President of the United States 
governs but does not reign. It has been reserved for 
the French President neither to reign nor to govern.’^ 

M. Casimir Perier, a foimer President wrote to 
The Temps, on February 22 , 1925 : ‘'Among all the 
power which seem to be attributed to him, there 
Is but one which the President of the Republic can 
exercise freely and in person : it is that of presiding 
at national solemnities. " 

In his letter of resignation (January 15, 1847) 
he said ; ‘The Presidency of the Republic is deprived 
of means of action and control. I cannot reconcile 
myself to the wpight of moral responsibilities upon 
me and the impotence to which 1 am condemned. 

On another occasion, he said : ‘Tf I was often ignorant 
while I was President, of things concerning the march 
of public affairs, yet there was never a matter brought 
to my personal knowledge which I did not convey to 
|the ministers responsible 
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Abbe Lantaigne characterized French Presi- 
Luntuif^ne (Jency as ‘an office with the sole virtue of« impotence 
Clemanceati Clemenceau once declared that if there were two 
things in the world for which he could never hnd 
any reason, it were the prostate gland and the French 
Presidency. 


Teze. Teze says ; “The election to the French Presidern^y 

has been, to the man chosen, the coronation of an 
honourable but effaced political life, the supreine 
recompense of h;s honest mediocrity, a golden 
retirement.*' 


Heal 

inriuence of 
tfie French 
Ih'e side lit. 


Real infiUGiicc of the French President. — One 
might say that if the French President is merely 
a figure-head, or riibher-starap, where is the necessity 
of wasting taxpayers’ money in retaining such a costly 
office ? Would It not be more economical if tlr 
French Presidency were abolished ? In reply, one 
has to admit that though the* • French President 
is not an active force in the govern men t c f the country, 
yet the part ne plays is both useful and accorditi,' 
to some uidispensible. • 


1. The French President is the symbol of na- 
tion’s nity. 


2. “He gives the country a feeling of security. He 
may be represented ’ as the captain who m normal 
times allows tbs helmsman to navigate, but will take 
command when tae ship is in danger. He conveys 
to the fighting forces the cheering encouragement 
of the whole nation. His high position ensures 
that in times of crisis, his words shall have a pro- 
found effect upon the country.” 


3. On account of the multiple party system in 
France, the election of ministers is not as auto.na- 
tic as is in Great Britain. Tiie choicei of the Minis- 
ters is to be made by ibe President. All Ministries are 
Coalition Ministries and the President has the real 
power of choice. He may keep out any Minister 
if he so decides though that should not be taken 
to mean tnat he is always successful. President 
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care, was able to keep out Clemenceau from the 
Council of» Ministers for year^. 

4. Though the President never attends the 
meetings of council cabinet, he is frequently present 
at the meetings of the Council of Ministers and ac- 
t vely participates in the discussions. The amount of 
influence be is able to wield depends npon his per- 
sonal qualities. 

5. As he has got nothing to do with the de- 
tailed administration of the comur^q he has time to 
devote attention to the wider problems of the state. 
As he is above party politics, he is able to exercise 
his moral influence to avert dissensions among the 
various parts of administrative machinery. If he is 
industrious and remains long enough at the helm, 
he obtains an extraordinary grasp of great questions, 
and can thus be a most valued guide to bis ministers. 
Nothing can be done 'without his signatures ; and while 
he tloes not abruptly and imperatively lefuse it, he 
can always; delay it. Moreover, before conceding it 
he «can give advice which has every chance of being 
followed. In this way, he renders very useful service 
10 his country. 


b. The President has a great deal of responsibi- 
lity in great political treaties a>nd settlements. In 
liuies of urgency or great impending danger, people 
are prepared to forego the constitutional provision 
that treaties must be ratified l^y the Parliament. 

It has been suggested in some quarters that 
the President will be of greater service to the na- 
tion if he bad greater authority and this can result 
only by direct election, 


Minister in 


The position of the Prime 
Britain . — * 

Whereas the President of 
by the National Assembly the 
appointed by the Crown. 

2. The French President holds office for seven 
years whereas the Prime Minister holds oiiiice as 


Gf-eai Tbe Prime 
Minister of 
T' • , j (Jreal 

Prance is elected liritnin. 

Prime Minister 


IS 
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long as he is able to command the conliJcnce of a 
majority of members of the House of Commons. 

H. The President of France is the head of the 
state whereas the Prime Minister is the head of the 
Government. 

4. The President is not responsible for his 
actions to the legislature whereas the Prime Minister 
must account for his action if an explanation is 
required by the House of Commons. 

o. The President is not a member of the le- 
gislature whereas the Prims Minister must be a mem- 
ber of the Parliament. 

6. The President, though entitled to attend the 
meetings of the Council of Ministers, is not bound 
to be consulted by the Cabinet, ^is wishes may be 
ignored by the Ministers. The Prime Minister, how- 
ever, exerci'^es a very important influence m the 
deliberation of the cabinet and plays a very impor- 
tant role in shaping the course of legisJation in tffb 
country. 

7. The President is the ceremoinal head of the 
executive branch of the government and his position 
corresponds more or less to that of the king in 
Great Britain. The Prime Minister, on the other 
hand, is not only the real head of the executive 
but also a potent influence in the legislative branch of 
the government. 

8. Whereas the President of French Republic 
possesses no real powers, the Prime Minister is the 
political ruler of England. He is the chairman of 
cabine^t, the leader of Bouse of Commons and the 
chief framer of the government’s polici' in impor- 
tant matters. Questions addressed on non departmen- 
tal masters are answered by him. He represents 
the whole cabinet in the Parliament over impor- 
tant political issues. He is the chief spokesman of 
the Government. 
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9. “Whereas the President has nothing to do 
with the details of the administration of the country 
and has enough time to watch the wider interest 
of the nation, the Prime Minister is the most hard- 
worked man and always pressed for time. He has to 
go through numberless papers, endless correspond- 
ence, he has to attend streamless callers ; he has 
to confer with individual ministers ; visit and submit 
reports to the sovereign, hold cabinet meetings, 
spend time in parliamentary debates, ever reading to 
answer questions, deciding points of technical 
precedure put up to him by his collegues ; he meets 
the social demands ; groups of constituents will 
occasionally expect to be taken to the public galleries 
or entertained to tea on the terrace overlooking the 
Thames.’’ 

10. Although the French Constitution setc out 
a long array of powers belonging to the Presi- 
dent yet, in practice he cannot exert them because 
every action of the President is to he counter- 
signed by a Minister. The Prime Minister wa^, 
on the other hand, unknovn to law until 1903 
and even now his position is only indirectly re- 
cognised in law, A Royal Proclamation of December 
1905 gave place and precedence to the Prime 
Minister next after the Archbishop of York. He has 
no salary as Prime Minister and has no statutory 
duties as Premier. He assumes another office 
generally, that of the Pirst Ford of Admiralty, and 
receives a slavery for holding that post. “ No- 
where doe; so great a substance cast so small a 
shadow, nowhere is there a man who has so much 
powers with so little to show for it in the formal 
title or prerogative” 

Thz Position of the President of (J, S. A. : — 

1- The Constitutions of both the countiies elidow 
the Presidents with great authority. But the 
resemblance is superficial and the two have nothing in 
common between them. 


The 

Pivsident f 
U. S. A. 
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2. The powers of the President of U.« S. A. are 
very real whereas the President of France has no real 
power. The latter is a Constitutional Head of the 
State for seven years. 

3. The President of IT. S. A. can influence the 
course of leRislation by the power of veto endowed 
upon him by the constitution. A bill passed by both 
the Houses cannot become law unless it is signed by 
the President. If he refuses to sign the bill , it 
must go back to the Ifoiise and must be’ passed by 
them by a two-thirds majority. In fact, it is very 
seldom that a bill once vetoed by the President will 
ever become an Act as it is not easy to obtain the 
necessary majority aftcrw’ards. The other means at his 
dis[)Osal to influence the action of the Congress 
are : — 

(r) the power to send an annual message to the 
Congress, in person or through a written docament : 

the power to call the meeting of the Con- 
gress for the purpose of delivering a message in grave 
emergences and 

(c) "^the possibility of getting his ideas on a 
certain subject embodied in a bill through a member 
of the Congress. The influence of the P^resident in the 
passing of laws in France is negligible. 

4. The President of France is elected for seven 
vears whereas the President of the United States of 
America is elected for four years, 

5. The President of F'ranc^ is elected by an 
absolute majority of the votes of the Senate and the 
Chambers of Deputies, acting in joint session as the 
National Assembly. The President has*- therefore lost 
touch with the people — a fact which also accounts to a 
great extent for his weakness. The President of the 
United States of America is, on* the other hand, 
directly elected by the people. 

6. The President of France can dissolve the 
Chamber of Deputies with t!ie consent of the Senate 
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whereas n« such power can^ be exercised by the 
President of the United States. 

7. Both the Presidents enjoy Immunities and 
privileFjes which are not enjoyed by any other citizens 
of the State- 

8. The President of U. S. A. appoints his own 
Cabinet. The members of the Cabinet cannot be the 
members of the Congress and are responsible to the 
President. The members * 0 ! Ithe French Cabinet 
mist be the mernbers of the legislature and owe their 
responsibility not to the President but to the elected 
representatives of the people. 

9. The Presidents of both the countries can 
be tried by the bienatee on impeachment by the PInucp 
of Represen tative<^ in' IT. S. A. and the Chamber of 
Poputles in France. 

10. To sum ut >. — Tho Presidency of U. vS. A. 
possesses real power, “fie is the Comnh'in 

of the Arniv and Navy ; he has the functions of 
making all the important apuointments in the federal 
government ; and the couduct of foreign a!Tair^ is in 
his hands, though the Senate ruav# refuse its assent to 
certain appointments, and a treaty made bv di® Presi- 
dent requires the ratification of two-thirds of tiie Senate. 
Finally, the power to declare wmr belongs to Coiu^ress 
as a whole, but clearly executive action mav bring 
negotiation to .such a iiass as to make war almost 
impossible.’’ The President of France, on the other 
hand, merely carries out the will of his Ministers. 
“The power of the President to initiate the laws is 
in no wise in his iiands. The privilege of pardon is a 
political matter* exercised on the responsibility and 
by the discretion of the Cabinet, Appointment to 
civil and military o(hee is, of course, regulated by laws 
which effectively deprive him of all save the smallest 
personal discretion. His functions in regard to the 
parliamentary Assemblies are cabinet functions. His 
sti'spensive veto on legislation has nevei; been exert* 



32 


POLITICAL SCIENCE 


The 

Electorate 


Qaalifica- 
tions for 
the candi- 
date. 


cised, and it has been pointed out that its exercise 
is legally inadmissible, and practically impossible. In 
the administration of law in naval and military admi- 
nistration, in the civil services, there is not even the 
pretence that the function is one in the name of the 
President. Justice is the Justice of the Republic, 
officials the servants of the Republic, the armed forces 
sustain the Republic — not the President.” 

Q. 5. Describe the organisation and the func- 
tions of the Chamber of Deputies. 

Ans. The Electorate : — 

Every male citizen of France who has reacbedi 
th' (age of 21 is entitled to be a voter provided he 

(a) is not in the military or naval service of 
the country ; 

(b) has not otherwise been deprived of his civil 
rights by a judicial decree and 

(c) has been a resident for at least six mouths 
prior to the compilation of voters’ list of a commune 
in which he wants himself to be enrolled as a voter. 
There is no property qualification and no educational 
tests for the voters in France. Neither a voter must 
be a taxpayer. ‘'Ther-3 is no plural voting as in Eng- 
land, no absent voting as in America, and no compul- 
sory voting as in Belguim.’’ There is no female suffr- 
age in France. In fact, France is one of the few 
advanced countries of the world in which the right to 
vote has not been conferred on the females. In 1919. 
though the Chamber of Deputies voted in favour of 
female suffrage, the proposal was rejected by the 
Senate. The Socialists and radicals are opposed to 
women suffrage as they know that women of France 
being friendly to the Catholic Church will never cast 
their vote in favour of anti-clericalism which the radi- 
cal elen.ent in France favours. 

Qualifications for the candidate : — The candidate 
must be twenty five years of age 'and must have made 
a declaration of candidature. This dechration must 
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be mad'e the prefecture on the fifth day before the 
election, either personally, oi* through an agent or by 
letter of introduction to the effect that he intends to 
stand as a candidate. The candidate receives a 
provisional receipt when the declaration is deposited 
and a definite receipt is delivered to him within 
twenty-four honr'^. No one can he a candidate in 
more than one district. If declaration are made by 
the same citizen in more than one district, the earliest 
in date alone is valid. If they bear the same date, all 
are void. It is forbidden to sign or post placar^ls, to 
carry or distribute ballots, circulars. in the 
interests of a candidate who has not conformed to the 
above requirements. Anybody found disobeying the 
abovo provision may be fined from one to five thou- 
sand francs and a candidate who makes declaration in 
more than one dytrict may be fined ten thousand 
francs. 

Method o f elf’ctioii France is divided into Method of 
districts and each district can elect a deputy, election, 

tiple vote system or scrutin de lists was first establ- 
ished by the law of June If!, 188S and was abolished 
later on and the system of election by single member 
constituencies {scrutin uninnminal) was introduced by 
the law of February 13, 1889,' A violent campaign 
was carried on against this system which resulted in 
the Law of July 12, 1919 which re^-tored scrutin de 
liste. The present system is based o i the Law of 
1927 which provides for the scrutin uninominaL 
Single member district candidates may present them- 
selves in groups or individually. The declaration of 
an individul can^iidate must be supported by one hun- 
red electors of the electoral area whose signatures are 
authenticated and cannot be used in support of more 
than one candidate. Similarly lists may be constituf 
ed for particular electoral areas by groups of candidates. 

The voters may vote for individual candidSites or 
for the whole list, ‘The normal practice is voting for 
a list, as, iu France, party affiliationslare stronger than 
ihe appeal of Independent candidates. A voter’s list 
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is prepared in each commune by a commission of 
three persons — the mayor, a representative of the 
municipal council and an oflBcial named by the prefect 
of the department in which the commune is situated. 

The Chamber of Deputies is elected for four years 
and the general election must take place within 
sixty days preceedmg the expu’ation of the term of 
the Chamber. \'acancies which ccciir in the six 
months preceding the renewal of the Chamber are 
not filled. In case of a vacancy through deiith, or resig- 
nation, or otherwise an election lakes place within 
the period of three months counting from the day on 
which the vacancy occurred. Law of July 12, 1919 
put the number of deputies at 602. As at present 
constituted, the number of Deputies is 612, The 
election of Deputies always takes place on Sunday fixed 
by the President between the hours of 8 a. m. and 
S p. m. Members of families that have reigned in 
France are ineligible to the Charaher of Deputies. 

Sessions of the Chamber : —The Chamber of 
Deputies meets in the Palais Pourbon jn Paris. It 
was assigned to the Chamber by the Law of 
July 22, 1879. The Chamber meets twice 

in a year — one sess’on begins in January and 
lasts until July and the other begins in November 
and lasts until January. ‘‘ With the exception of 
about three months, therefore, the (Chamber is con- 
tinually in session. The daily sitting begins at two 
o’clock in the afternoon and lasts until six or 
seven. When the urgency of business requires longer 
daily sittings, the Chamber meets earlier in the day. 
It rarely prolongs its sessions into the night.” 

^he President of the French Fepublic can 
adjourn the Chamber of Deputies for a period not 
exceeding one month but he cannot do so 
more tnan twice during the same session. Con- 
stitutional Law of July 16, 1875 requires that the 
Senate and the Chambers of Deputies must continue 
in session at least five months each year and that 
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the two*^Hou‘5es mnst begin and end at the same 
time. The President of the Republic pronounces the 
closing of the session. He may convene the 
chamber in extra-ordinary session. He can convene 
it if, during the recess, an absolute mnjority of 
the members request it. 

The Chamber elects its Ovvn presiding officer 
and determines its own rales of procedure. The 
presiding officer is chosen by secret ballot. His 

l)OSitton resembles that of the speaker of the House 
of Representatives in as much as he is a party 
man. The Speakiir of the House of Commons ceases 
to be a party man after his election but the same 
is not the case with the presiding officer of the 
Chamber of Deputies. Tne President ordinarily does 
not vote. The proportion is deemed to be lost 
in case of a tie.‘‘'The powers of the EVesident are 
similar to the powers of the Speakers of other 
Assemblies. Law of July Id. IHT'd chiTi^ed the 

liresideiit with the dutv of securing the external 

and internal safety of the Chamber and for that 
purpose autbori'^ed him to call upon the 

armed forces and upon all ’ authorities 
whose assistance he considers necessary. .Such 
requisition may be addressed directly to all officers, 
commanders, or officials who are bound to obey im- 
mediately under the penalties esianlished by the 
laws. 

The Chamber also elects two Vi ce-l^re>idents and 
other officers. In 11>24, the (hiamher was constituted 
as follows : — 


The election 
of the pie- 
siding 
officer. 


Coini‘Osi- 
ti(>ti of the 
Chamber. 
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Number 

Percentage 

Professions and occupations. of 

of 



Deputies. 

total. 

1. 

Agriculture — land- ) ... 83 

14*3 


owners etc. ) 



2. 

Agriculture — labo- ) 

1 

OT 


urers. ! 



3. 

Industry. Com- 




merce and Fin- 

1. ... 80 

•' 14-6 


ance. 




Industrial workers , 

1 ... 57 

9*6 

4. 

Army 

) . U 

19 

5. 

Air 

) — 

• • • 

6. 

Navy 

t; 

ro 

7. 

Civil Service 

... 43 

7*3 

8. 

Law 

. 180 

27*3 

9. 

Medicine 

... 41 

7*0 

10. 

Teaching 

... 4r. 

7*9 

11. 

Clergy 

7 

ro 

12. 

Authors, Journalists 

... 38 

OT) 

13. 

Other profes?,ions 

3 

OT) 

14. 

Party officials 

— 

• • • 

15. 

Trade Uniop } 




officials ) 

— 

... 

10. 

Unspecified 

8 

10 

17. 

Other employments 

— 



Total 

584 

100 


[Finer’s Theory and Practice of Government], * 

Salaried oflScials, except a few of the highest,' are 
ineligible. 


Lord Bryce 
on the 
Chamber of 
Deputies. 


Lord Bryce wrote as follows on the quality of 
debate and general atmosphere of the Chamber : — 

The Chamber is full of talents 
because, though many of the members have 
come from narrow surroundings and retain narrow 
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views,* t^e quickness and flexibility of the French 
mind enable them to adjust themselves to the condi- 
tions of a large assembly more readily than would most 
Englishmen or Americans. When an exciting mo- 
ment arrives, the debates reach a high level of excel- 
lence. Deputies are bright and swift, and great 
tactical skill is displayed in escaping dangers or 
forming combinations on the spur of the moment. 
Trubulent scenes occur, but none worse than once or 
twice have occurred both in Congress and in the House 
of Commons. There is little personal rancour, even 
among those who are most bitterly opposed in politics. 
Deputies will abuse one another in the chamber and 
forthwith fraternize in the corridors, profuse in 
compliments on one another’s eloquence. The at- 
mosphere is one of friendly camaraderie which 
condemns acridity or vindictive manners. Parisians 
say that the level of manners has declined since 1877, 
and the style of speaking altered, with a loss of the 
old dignity list may be as abundant, but one misses 
tkat philosophic thought by which the Assemblies of 
1848 and 1871 impressed the nation and won the ad- 
miration of Europe.’ 

Q. 6. Describe the organisation and powers 
of the French Senate. Compare it with the 
second chambers in U.S.A. and Great Britain. 

Ans. Constitutional history of the Senate. 

The National Assembly which decided the future 
of France was a single chamber. It was compo- 
sed of both Monarchists and Republicans. The 
Monarchists were definitely in majority. Out of a 
total number of 630 members, about 400 were monar- 
chists and were determined to set up conservative 
institutions if they failed to restore monarchy. The 
Republicans were, on the other hand, opposed to 
monarchy, institution of Senate or any other conserva- 
tive body. Gambetta, the leader of the Republican 
party, opened negotiations with the moderate element 
among the Monarchists wUh a view to . bring about 


Constitu- 
tional 
history of 
the Senate. 
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a compromise on this question. His idea was to 
concede a senate to the Monarchists in exchange for 
their support to produce a Republic. 

A bill respecting the organisation of the Senate 
was placed before the Assembly by the Committee on 
Constitutional Laws on May 15, 1874. The bill was 
referred back to the Committee for reconsideration and 
finally was taken up by the Assembly in the following 
year. The bill as drafted by the Committee contained 
the following provisions : — 

(1) The total number of Senators was not to 
exceed 300. 

(2) About half of these were to be appointed by 
the President and were to sit for life. 

(3) About half were to be elected by the depart- 
ments for nine years, one-third of these retiring every 
three years. 

The scheme w'as carried out in an amended form 
by the Assembly in February by a vote of 322 to 310. 
The Senate was to be entirely elected. Marshall 
MacMohan refused to accept the proposal, and on 
reconsideration by the Assembly, the bill was reject- 
ed by a vote of 368 to 345. 

Wallon brought *a new proposal before the 
Assembly which ran; “ The Senate shall consist 
of 300 members, 225 elected by the Departments 
and colonies and 75 elected by the National 
Assembly. The Senators elected by the Assembly 
are irremovable.” 422 members voted in favour 
of the proposition and 261 against it. The 
proposition was thus carried and referred to the 
Committee. The bill as re-submitted by the Commit- 
tee was agreed to by a vote of 435 to 234 on 
Fel)ruary 24, ltt75- The Senate was established, by 
the firrt of the Constitutional Laws of 1875, as a care- 
fully concocted compromise l>etween the parties of the 
Left, which were in a minority, and the parties of the 
Centre and Right (excluding the Extreme Right), 
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brought about by a series of subtle raancEvres. 
Although^it was not the insifitutioo the Monarchists 
would have liked to get, its very existence was com- 
pelled by their numbers in the Assembly, and although 
the Republicans of the Centre and the Left had 
obtained concessions and had good reason to be 
satisfied that their tactics had averted a chamber of 
Peers, yet the Senate was not in keeping with their 
philosophy.’ 

The constitution of 1875 suffered an amendment Law of 
in 1884. The Republicans were now in a strong 
position and they tried to change the constitution of 
the Senate so that it might represent republican 
opinion. The Law of 1875 entitled each municipal 
council to send one delegate to the electoral body for 
the Senate. It placed power in the hands of the 
village communities ^hich are mostly Conservative in 
spirit. By the Law of August 14, 1884, the composi- 
tion of the Senate was transferred to an ordinary law. 

The seat of each life member on death was to be 
filled by an elected member. The Senate was thus 
to be composed of three hundred members elected by 
departments and the colonies. In 1919, the number 
of tbe Senators was increased to 314 as a redistribu- 
tion of membership among the * departments on tbe 
occasion of inclusion of Alsace-Lorraine in the French 
Senate. 

The scheme of election. 

The Law of August 14, 1884 varied the number 
of delegates to the Senate according to tbe numbers of 
Municipal Councillors. Senators are now elected by 
scrutin de hst» where necessary, by a college meeting 
at the capital qf the department or of the colony and 
composed of 

(1) the Deputies representing the departmefit in 
the Chamber ; 

(2) tbe General Councillors ; 

(3) the Councillors of tbe Arroodissepent 
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( 4 ) the delegates elected from among (he voters 
of the commune by each Municipal Council/ 

The following table gives the population of 
commune with the number of Municipal Councillors 


and the delegate or delegates it is entitled 

to send to 

the departmental 

electoral body : — 


Population of 
Commune. 

Number of Munici- 
pal Councillors. 

Delegates. 

Below 500 

10 

1 

500— 1.600 

12 

2 

1,500— 2,500 

16 

3 

2,500— 3,500 

21 

6 

3,500—10,000 

23 

9 

10,000—30,000 

27 

12 

30,000—40,000 

30 

15 

40,000—50,000 

32 

18 , 

50,000—60,000 

34 

21 

60,000 and above 

36 

24 

Paris 

56 

30 


— Article 7 of the Law of August 14^ 1884. 


From the Table given above, it is clear that though 
some attempt is made to establish proportionality bet- 
ween the communes in the matter of their representa- 
tion, yet exact proportional representation of the com- 
munes IS still long way off. Small towns still have over- 
representation. Seventeen towns of the Bonches-du- 
Rhone, with a total population of not more than 30,000 
inhabitants have twenty-four delegates whereas 
Marseilles with a population of more than 500,000 
inhabitants is also entitled to the same number. 
Twf^nty-four villages near Lille with a population of 
4,000 inhabitants send twenty-iour delegates while 
Lille with a population of 2 1 6,000 also sends the same 
number. Poor representation of the large towns as 
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conipafe4with small towns and Tillies bas surely 
made the Senate rather conservative in charac- 
ter. The villages communities are generally 
conservative whereas large towns are politi- 
cally advanced. A system by which large towns are 
poorly represented in the senatorial body ensures a 
majority to the small and conservative ones. We 
find from the table given above that ‘ for larger rises in 
population from 2,500 and upwards, there is only a 
uniform increase of three delegates per stage even 
where that is as many as 20,000 (at the point 10,000 
to 30,000). The composition of the Senate has thus 
been criticised by Billecard: ** It is not a logical and 
harmonious scheme at all, the product of a political 
conception, the application of a principle : it is the 
fruit of a compromise between opposed theories, the 
result of an empirical transaction.” 

Qualifications. 

No one can be a Senator unless he is a French 
crtizen at least forty years of age and enjoys civil and 
political rights. Members of families that have reign- 
ed in France are ineligible for the Senate. Members 
of the land and naval forces may not be elected sena- 
tors. The following are, however, excepted from this 
provision: — 

(1) The Marshalls of France and Admirals ; 

(2) The general officers maintained without limit 
of age in the first section of the list of the general 
staff and not provided w’ith a command ; 

(3) The general officers placed in the second 
section of the list of the general staff. 

(4) Members of the land and naval forces Who 
belong either to the reserve of the active army or to 
the territorial army. 

The age qualification has been fixed to ^ure 
such members of the Senate as may have ripe judg- 
ment and may be conservative in outlook. Age is 
averse to innovations an^ makes for conservatism^ 


Qualifica- 
tions of a 
Senator, 



42 


POLITICAL SCIENCE 


Statistics show that tbouiii^h the constitution flouts the 
minimum age at forty, the average age is, in fact, a 
little over 60. Finer groups the members of the Senate 
in age classes as follows : — 

Age-groups Number in Senate Number in Senate 


40—45 


of 1921 

15 

of 1930 

5 

46—50 

• * * 

23 

14 

51—55 

• • • 

56 

49 

56—60 

• • • 

59 

56 

61—65 

• • • 

56 

65 

66—70 

• • • 

59 

57 

71—75 

• a « 

32 

35 

76—80 

« a • 

1 

17 

81 

a a • 

8 

7 


“ Thus in 1921 considerably over one-balf were 
between 56 and 70 ; more were over 70 than under 50; 
and the group aged 51 to 70 constituted about two-thirds 
of the entire assembly ; in 1930, the age composition 
showed even higher numbers in the older age groups." 
The net result of the advanced age of the senators is 
that the Senate is not easily moved. Age engenders a 
conservative attitude of mind which is apt to look with 
tolerance on the existing faults. 

Term of the Senate, 


Term of 
the Senate, 


Members of the Senate are elected fear nine years. 
The Senate is renewed every three years as one third 
of the members retire at the expiry of the third year. 
Long term of office and partial renewal shelters the 
Sena;,e from turbulent elements in the State. “ By 
these two measures, the 1875 Constituent Assembly 
intended to ensure the omtinuity of ideas and the 
spirit of tradition. The members of the Chamber of 
Deputies who are elected aftsr every four years can 
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not be eicpected to have the ^ame ideas and convictions 
as a Senator whose term of office expires after nine 
years. It is very rare that the same majority controls 
the Chamber of Deputies and the Senate. Ordinarily, 
there is always a distance in opinion between the two 
Houses. “ The newly-elected Chamber of Deputies 
represents the actual opinion of the majority, but it is 
opposed by a Senate representing former and some- 
times far earlier convictions of the people. The third 
of the Senate which is next to retire does not repre- 
sent, as has sometimes been said, the ideas of nine 
years ago; for it must be remembered that the Senate 
is elected by men who have themselves been elected. 
Thus senators approaching the end of their term of 
office may represent the people’s convictions of from 
thirteen to fifteen years before, according as one con- 
siders them electecVby the deputies and municipal dele- 
gates composing the electoral college, or by the gene- 
ral councillors.” 

The Elections. 

Each member writes his own ballot. There are 
no formal nominations. In the voting of the electo- 
ral college of each department, a majority of all the 
votes cast is required at the firs^ two ballots for the 
election of a Senator, but on the third ballot, a plura- 
lity cast for a candidate is sufficient. Voting is obli- 
gatory. The expenses of the delegates who have to 
travel to the capital of the department for the voting 
are paid out of public funds, if asked for. Munro 
thus compares the work of the electoral colleges in 
France wdth those of the nominating conventions in 
America: “ There is the same pledging of delegates in 
advance, the same attempt on the part of the polifical 
leaders to manipulate the proceedings, the same form- 
ing of combinations and alliances, and the same fre- 
quent triumph of dark horses over strong men. •There 
is a similar lavish outpouring of promises, and usually 
the same charges of bossism and steam-rollering 
float through the air. ^The electoral colleges are 
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sometimes very large bodies ; that of the Department of 
the Seine has over a thousand members.” 

Powers of the Senate. 

The Senate's constitutional powers can be divided 
into the following classes : — 

(IJ The Senate has, concurrently with the Cham- 
ber of Deputies, the power to initiate and to pass 
ordinary laws. Its function is to resist the hasty 
passage of revolutionary bills. It seldom openly revolts 
against a measure of the Chamber of Deputies ; it 
generally imposes delays. It serves simply as a brake 
as the barriers it imposes are not insuperable. The 
Chamber of Deputies has no legal power to compel 
the Senate to proceed to the discussion of a bill. The 
right given to each House of rejecting a proposition or 
a bill adopted by the other House is not limited by any 
constitutional provision ; in consequence, a bill voted 
by the Chamber may be repulsed by the Senate or one 
voted by the Senate may be repulsed by the Chamber^ 

(2) The money bills must first be introduced in 
the Chamber of Deputies. The Senate possesses no 
right of initiation. Article 8 of the Constitutional Law 
of February 24, 1875 says : Finance laws shall first 
be presented to the Chamber of Deputies and voted 
by it. This Article has been differently interpreted 
by different writers. Those who want a powerful 
Senate think that constitution gives priority only to the 
Chamber, but not decbive power: The Senate is 
fully authorised to amend a bill or even to reject it 
or remodel it. Others, howe'^er, hold that the finan- 
cial powers of the Senate are definitely inferior to the 
financial powers of the Chamber of Deputies. It can 
not be denied, however, that the Senate has important 
financial powers. It can amend financial bills by 
way of /ejecting or reducing items in taxation. It is, 
however, open to question whether it can also increase 
the expenditure except by reinstating the items, propo- 
sed by the Ministry and rejected by the Chamber of 
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Deputies. ** It has somtimes done so, but the Cham* 
ber usually protests, and the Senate, knowing its case 
to be weak, usually yields.*’ “ For example, in 1920 
new taxes were created by the Chamber ; the Senate 
seriously amended the bill in order to cause the budget 
to balance as soon as possible. The tax most aHected 
was the income tax, which is one of the chief sensi> 
tive points in politics. The Chamber of Deputies, 
through its Commission of Finances, protested, and 
attempted to lay down a ruling upon the power of the 
Senate. It conceded the right to reject any expendi- 
ture, and the right to reject any tax which appeared 
excessive. But it had no right to substitute its 
initiative for that of the Chamber or the Govern- 
ment in order to vote increases of any expenditure 
or taxation.” The Senate, however, lodged a strong 
protest against the ruling of the Chamber. The issue 
is, therefore, still oi5en. 

(3) The Senate may be constituted a Court of Asa Court 
Justice to try either the President of the Republic or of Justice, 
the Ministers and to take cognizance of attacks made 

upon the safety of ihe State. It has sat thrice for that 
purpose, The President summons the Senate to sit 
as a High Court of Justice to try any person, whether 
official or not, for assaults on the* security of the State. 

The charges are ordinarily framed by the Chamber of 
Deputies except in those cases where the Senate is to 
try a person for assault on the security of the State 
in which case the charges are framed by the Ministry. 

A bare majority is needed to secure conviction. 

(4) The Senate can, with the concurrence of the Riffht to 

President of the French Republic, dissolve the f 

Chamber of Deputies before the legal time for .the Deputies. ^ 
election of a «ew Chamber has arrived. Constitution. 

ally, this prerogative of the Senate is of great import- 
ance. In France, neither the Executive npr the 
Chamber of Deputies can appeal to the electorate. 

The Ministry, provided it can secure the approval of 
the Senate, can exercise this right. The concurrence 
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of the Senate and the President virtually ir. eans the 
concurrence of the Senate and the Ministry as every 
action of the President must be countersigned by the 
Minister. The power of the Senate to dissolve the 
Senate is therefore of no avail unless Ministry wants 
the dissolution. This power has been exercised only 
once, in 1877. 

(5) Control over administration. 

Article 6 of the Law of February 2&i 1875 says : 
The Ministers shall be collectively responsible to the 
chambers for the general policy of the government, 
and individually for their personal acts. The Senate 
has frequently used the power implied in this Article, 
and has sometimes overthrown governments. In 1890, 
the Tirard Cabinet resigned on account of a hostile 
vote in the Senate, and ‘ on at leas, five comparatively 
recent occasions, the Ministry of the day has appealed 
to the Senate for a Vote of Confidence.’ Though the 
Ministers do not appear as often before the Senate m 
they do before the Chamber ; though the Prime 
Minister is usually a member of the Chamber of 
Deputies, it cannot be denied that the constitu- 
tion does confer an effective power on the Senate and 
the Ministers cannot afford to be very frequently 
absent from the Senate without danger. They can 
not reduce their presence beyond a safety line. 

(6) There are certain powers which the Senate 
possesses conjointly with the Chamber of Deputies, 
viz., 

(f) the right to elect the President. 

[a) the right to vote on the treaties of peace and 
commerce, treaties which involve the finances 
of the State and treaties relating Co the person 
and property of French citizens in foreign 
countries. 

(m) the ngbt to be consulted by the President 
before be declares war. 
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(7) iThe Senate is the sole judge of the 
eligibility of its members, and* of the regularity of their 
election; it alone may receive their resignation, 

(8) The Senate elects its own Bureau each year 
for the duration of the entire session which may be 
held before the regular session of the following year. 

The Senate in its actual working : an estimate. 

The conservative nature of the Senate and its 
desire to preserve the status quo is due to the way in 
which seats are distributed, the method of election and 
advanced age of the members. Until 1919, no 
socialist was elected to the Senate and it generally 
rejects or kills by delay the bills based on progressive 
social ideas. It does not, however, mean that the 
Senate is monarchical in its sympathies. In fact, 
when the chamber ^as a Right majority, the Senate 
IS more radical in outlook. Finer thus sums up his 
impressions of the French Senate. “’The Senate of 
France has largely fulfilled the intentions and justified 
^he hopes of its creators: it has been a check upon the 
pure law of Number. It seems clear to us that the 
cause lies in two things: the bad conduct of the 
Deputies which loses then the confidence of the country, 
and, partly arising out of this, tjie lack of party organi- 
zation strong in each chamber and the country, uniting 
the two chambers by a policy and a programme made by 
the common advice and consent of the Deputies and 
Senators in party caucus assembled, prior to their 
separation into the two l^islative bodies. Whatever 
the cause, the Senate plainly possesses power, and its 
effect is to curb and check the Chamber of Deputies.*’ 
It may be said, on the whole, that though Senate is 
sufficiently advanced from a purely political poiat of 
view, it haS always shown hostility to systems of 
taxation of modern democratic tendencies and all 
legislation impregnated with the spirit of Collectivism. 

French Senate compared with the British 
House of Lords and the American Senate:*-* The 

House of Lords is a unique second chamber. Its mem- 
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bership is hereditary. It is the largest second; chamber 
in the world. Its powerls are definitely inferior to the 
powers of the House of Commons. Under the Parlia- 
ment Act of 191 It any Act which has been passed three 
times in three successive sessions by the House of 
Commons is deemed also to have passed the House 
of Lords; and any bill which the Speaker of the House 
of Commons has certified as ‘ financial * can neither 
be amended in any respect nor rejected by the 
House of Lords. Rules are laid down to guide the 
the Speaker in determining whether a certain 
bill is a money bill or not. The king can in- 
crease the number of members of the House of Lords 
by creating more peers but he cannot reduce its 
membership. Whereas the President of the French 
Republic can dissolve the Chamber of Deputies only 
with the concurrence of the Sena^Cf the House of 
Lords possesses no such prerogative. 

The American Senate represents the federal 
principle whereas the House of Representatives re> 
presents the nation. No such distinction in the 
basis of representation exists in U. S. A. The 
American Senate is composed of two representatives 
from each State of the Union. The total number 
of Senators thus is 96 only. In France, number of 
Senators is 314. The American Senate is the most 
powerful and effective second Chamber in the world. 
Its powers are almost equal to the House of Repre- 
sentatives in matters of legislation. Any bill except 
money bill may originate in the Senate and it can 
amend, reject or entirely remodel a bill passed by 
the House of Representatives. In cases of deadlock, 
a Committee of both the Houses takes up the matter. 
Even in matters of money bills, the excention stated 
above does not detract much from the power of the 
Senate as under its amending powers, it can entirely 
change .he bill. 

The American Senate possesses certain executive 
powers which are not enjoyed by the French Senate. 
The Ftesident of U. S. A. can Tiake treaties only with 
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the concurrence of the Senate; two-thirds of the 
Senator! present must coqpur. Similarly* he can 
appoint ambassadors, public ministers consuls, 
judges of the Supreme Court and all other officers of 
the United States only with the concurrence of the 
Senate. In the judicial sphere, the Senate has the 
sole power to try ail impeachments. When sitting for 
that purpose, the Senators are on oath or affirmation. 
When the President of the United States is tried* the 
Chief Justice presides. No person can be convicted 
without the concurrence of two-thirds of the members 
present. The French Senate can, however, convict 
with a simple majority. 

In France, constitution requires that the Senator 
must be at least forty years cf age whereas clause 3 
section 3 of Article I of the American Constitution puts 
the minimum age^t 30. The Vice-President of the 
United States is the President of the Senate. In 
France, the Senate chooses its own presiding officer. 

Comparing the House of Lordswith the American 
Senate, Marriot remarks: “ The Senate is unquestion- 
ably a stronger Second Chamber than the English 
House of Lords. Not only has it larger powers and 
more extended functions, but it exercises those func- 
tions with greater freedom and* independence, and in 
the main with more general assent-... The American 
Senate, moreover, is superior to the House of Lords in 
its efficiency as a revising chamber, and in the respect 
and confidence which it inspires. The latter advan- 
tage is due perhaps to the elective basis on which it 
rests, the former attribute is inseparably bound up with 
its restricted size. Hence the consensus of opinion 
among all reformers of the English House of .Lords 
that the fiKt and essential step is to reduce its over- 
grown and unwieldy bulk to something like the dimen- 
sions of the Second Chamber if not of America, at 

least of France More important than the House 

of Lords as regards its legal functions, the Senate is 
not inferior to it in popular intelligibility.** It rests on 
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a principle which diBerentiates it from the Hoitise of 
Representatives just as. clearly as the principle of 
birth differentiates the hereditary House of ILords from 
the elected House of Commons. The difficulty of 
getting an intelligible differentia has been a great 
stumbling bloc in France. 

Q. 7. Discuss the various stages through 
which a Bill passes before it becomes an Act'in 
France. 

Ans. The regulations organise the procedure of 
work in the Chambers. Before a bill comes before 
the Chamber, it must be first studied by a committee 
whose findings are set down in a brief report. There 
are permanent committees or Commissions in the 
Chamber, composed of forty-four members each, to 
which the chamber sends the bill for consideration. 
Up to 1910, the Commissions were^established by the 
bureaux and had been made permanent as early as 
1902. The system of establishment of the Commis- 
sions by bureaux, however, continued upto 1919 in 
the Senate. 

Commissions are now appointed by the general 
vote of the Chamber. The members of the Commis- 
sion are nominated by the groups, in proportion to 
their numbers. All members in both the Assemblies 
are required to join a definite group. The nominations 
of the committeemen by the groups has to be approv- 
ed by the Chambers, but this approval is a mere for- 
mality and consists simply in the President reading 
the names of committeemen at the beginning of each 
session. The list of candidates proposed by the 
groups can, however, be challenged by fifty members 
before the day of official nomination. An open vote 
follows the challenge. But a list is never challenged. 

The permanent commissions now number twenty 
and correspond roughly to the chief departments of 
the StatCf vi*., 

1. General, departmental and muocipal adroinis- 
traticm ; 
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2. ^ Foreign affairs ; 

3« Agriculture ; , 

4. Algeria* the Colonies and Protectorates ; 

5. Alsace-Lorraine; 

6. Army ; 

7. Insurance and social insurance ; 

8. Commerce and Industry ; 

9. Accounts and Economy ; 

10. Customs and commercial treaties; 

11. Education and fine arts; 

12. Finance ; 

13. Health; 

14. Civil and criminal legislation ; 

1 5. Mercantile ^piarine ; 

16. Navy ; 

17. Mines and power ; 

18. Liberated regions ; 

19. Labour ; 

20. Public works and communications. 

Each Commission elects a President, Vice-Presi- 
dent, a Rapporteur and secretaries. The duty of 
the President is to guide the deliberation of the Com- 
mission and its relation with the outside world. The 
Rapporteur reports the views of the Commission to 
the Chamber and guides the discussion in the Chamber, 
The position of the Rapporteur is one much sought 
after, for it offers the opportunity to acquire prestige 
in the Chamber and with ministers. The name of ^ the 
Rapporteur is published in order that those who 
wish to know how the work is progressing may know 
whom to apply. Better to be a rapporteur of a 
Commission, which has much to do, than the Pi%sident 
of the commission not in the public eye. .....Most 

often the recognized experts are chosen as rappor- 
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teurs ; sometimes ambitious young men. Upc^n govern- 
ment bill, it is clear thattbe government can secure a 
rapporteur favourable to its own attitude : he has 
been called naturally the organ of the majority ; tor 
being based upon party, the Commission contains 
group elements corresponding to the strength of 
groups in the Ministry, and not infrequently they go to 
members as a compensation for non inclusion in the 
Ministry, or to various groups as part of the bargain 
leading up to the coalition.*’ 

* 

The President of the Chamber settles as to which 
Commission a particular bill will go. If he is in doubt 
about that or thinks that the bill should be considered 
by two Commissions, the vote of Chamber is taken. 
The members of the Chamber must have the report 
of the Commission in their hands six days before it is 
to be debated in the House. If tt»e report concerns 
the budget, it must be distributed among the deputies 
ten days earlier. In 1920, in view of the delay made 
by commissions in submitting the reports, it waj: 
decided that the report must be submitted by the 
Commissions within four months of their being seized 
with the proposition. If the report is not submitted 
within four months, the author may withdraw the 
report and have it placed on the order ef the day. The 
Chamber may, however, refuse to do so. Fifty mem- 
bers must support the author of the bill if he is to 
withdraw it from the Commission. 

One day a week is left free by the Chamber for the 
work of the Commission- Sessions of the Commission 
are private and even members of the Chamber may 
not sit as spectators. Sittings of the Commission may 
be held even when the Chamber is in session and 
“ experts of the Departments, members, Cfiicial docu- 
ments and communications from unofficial sources are 
examii^d. The experts and the ministers could keep 
away from the Commissions if it were to their profit ; 
in fact, the Commissions have such an influences upon 
the course of legislation, they are set into so high a 
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positio* (^f authority by the general opinion of the 
Chamber, they are so much an essential expression of 
French parliamentary life that both the official staffs 
and ministers do everything in their power, promising 
even more, to help them. The Commissions even 
descend upon the competent Minister when necessary 
or convenient and discuss their work with him and his 
administrative chiefs.” 

On the day appointed, the bill is taken up by 
the Chamber for discussion. The rapporteur takes 
the lead and first addresses the House. He simply 
explains the principles of the bill at that stage ; no 
amendments are allowed. The President of the 
Commission to which the bill had been referred and 
the Rapporteur have the right to intervene during the 
debate at any time. The bill enters the second stage 
if the Chamber vottS favourably. 

At the second stage of the discussion, articles of 
the bills are taken up for consideration one by one. 
Amendments are proposed at this stage. The Com- 
mission can withdraw any article from the Chamber, 
if it perceives its fault. After all the clauses have 
been considered and certain amendments accepted, the 
Commission r^ay obtain a reconyriittal of the bill. It 
is always recommitted if its principle is denied. 

If no recommittal takes place, the matter 
may be put to the vote. The voting is public 
and the ordinary method of voting is bv show of hands 
but if twenty members demand it or if the vote by 
show of hand is doubtful or if it is a question of 
serious business the voting may be by ballot. Each 
member places in the receptacle presented him by 
the usher a sjjip bearing his printed name, white ‘for 
the affirmative and blue for the negative. Voting by 
proxy is allowed at this stage. If even this does not 
satisfy the House and a greater number of members 
make a signed demand, a public ballot may take place. 
The name of each deputy is called out in the alpha- 
betical order ; ne then ^ personally walks to the 
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Tribune and presents his slip. No proxy noting is 
allowed at this stage. 

If the bill is passed by the Chamber of Deputies, it 
goes to the Senate where again it passes through 
practically the same stages. There are, however, two 
examinations with a five days' interval between 
them. Senatorial Commissions are required to report 
not within four but within six months, but in the 
case of a bill originating in the Senate but amended in 
the Chamber, within three months. If. the Senate 
votes favourably on the bill, it is laid before the 
President who promulgates it by means of an official 
decree. 

The Senate may propose an amendment to the bill 
if it so desires and in that case, the bill goes back to 
the Chamber. There is no constitigtional provision for 
a deadlock except as regards constitutional amend- 
ment. In practice, when deadlocks have arisen, the 
ministers have been able to overcome them by their 
tact and influence. Either one or the other House 
gives way. The Senate, in fact, rarely rejects the bill 
outright ; its habit is to delay bills. Bills do not drop 
at the end of a session. 

Besides the Permanent Commissions, the Chamber 
and the Senate have monthly Commissions, each consist- 
ingof 11 to 22 members and a Budget Committee 
consisting of 33. They are nominated by bureaux 
which are established every month by lot. One, two, 
three or four committeemen are nominated by each 
bureau to the monthly Commission. There are 11 
bureaux in the Chamber; the Senate has 9. “ This 

curious system is one of the few relics of the ancien 
regime still to be found in the parliaxientary pro* 
ceedure of modern France.'* The practice of forming 
bureaqx was discontinued for some time in the 
beginning of the nineteenth century, but was resumed 
in 1814, and has existed since that time. 
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Closure lind order of speecji. 


It is the President of the Chamber who decides 
whether a debate should be closed or not. After at 
least two speeches have been given against the proposi- 
tion, the President has to close the debate if a sufificient 
number of members demand closure. One member 
can speak against the motion to vote on closure. The 
debate is reopened if the Government exercises its 
constitutional right to speak after the motion. 
Members can speak for five minutes each after closure 
has been voted to explain their attitude. The entire 
procedure may be shortened when the Chamber votes 
an urgent matter. 

The names of the members who want to speak on 
a measure are entered in two lists and the members are 
then called upon to^*pcak in the order in which their 
names have been inscribed in the list. The Govern- 
ment, according to the constitution has, however, the 
ri|[ht to speak at any time. Priority is always given 
to the presidents, reporters and the members of the 
Commissions. 


Closure, 


Order of 
speech. 


Duration of 
speech. 


Duration of speech. 

In 1926, the Chamber of Deputies fixed the dura- 
tion as follows: — 

(1) No limit for the Members of the Government; 
Commissioners of the Government. 

(2) Oue hour for Presidents and Rapporteurs of 
Commissions ; authors of interpellations ; first signatory 
of a resolution ; speakers mandated by their groups. 

(3) Half-an-hour for authors of amendmerlt ; 
speaker opposiflg the previous question ; 

(4) Quarter hour for speakers on chapters o^ the 
Budget to which no one has put amendments ; authors 
of interpellations in reply to the Government; ques- 
tioners who develop their questions ; all speakers where 
rules do not fix some other* duraticm. 
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(5) Ten minutes to thfi supporters of a denfand for 
immediate discussion ; authors of a demand regarding 
the order of the day, priority, or call to order ; 

(6) Five minutes for those who speak with the con- 
sent of a recognized speaker; an interpellator in reply to 
a minister regarding the date of the interpellation; oral 
questioners to reply to the ministers ; deputies rising on 
a personal fact ; one speaker on the closure ; speakers 
after closure to discuss the putting of the question or 
to explain their vote. 

The French, the English and the American 
methods of law-making compared. 

The following points of difference may be noticed 
between the French method of law-making and 
English and American methods of^law-making: — 

(1) In France, the bill is considered by the 
Chamber after it has been considered by one of its 
Permanent Committees or Commissions. In England, 
the consideration of bill by the House ot Commons 
precedes the consideration of the bill in Committee. 

(2) In England, the House of Commons is 
mainly guided by tbf Government ; in America, the 
Chairman, or if he is not in favour of the bill, the 
foremost member who is, has a right of recognition 
prior to all others in the House. In France, the 
Chamber is guided both by the Commission and the 
Government. In fact, the Commissions have become 
so powerful as to challenge the leadership of the 
Government. “ The rapporteur on ministerial budget 
comes to consider himself easily enough as qualified 
to tun the ministry.” 

c 

(3) In France, the examination and report is 
confined to the principle of the bill. In America, the 
Committees have full powers over bills committed to 
them except that they cannot change the title or sub- 
ject. They can, however, introduce drastic changes 
in the bill by amendments, c 
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(4) In England, the alignment on bill is much 
more sr party alignment than in France. 

(5) In England, bills drop at the end of sessions 
while in France, these do not drop at the end of the 
session and can be preceded with in the next session 
from the point at which they were left. 

(6) In America, the Committees have no such 
jurisdiction over amendments as have the French 
Commissions. 

(7) In England, it is the party whips who gene- 
rally arrange who shall speak ; in France, the members 
who want to speak have to give their names personally 
to the President. 

(8) “ In England and the United States, members 
speak from their places, and being on the floor are 
simply on a level with other members and, therefore, 
receive no physical stimulus to speak otherwise than 
as man to man. In Germany and France, the orator 
may mount a Tribune, and there he sees below him 
and around him an arena full of spectators, and it is 
generally agreed that this stimulates the speaker to 
attempt to show off.*' 

(9) “ In England, the seating arrangement groups 
the Government on one side and the opposition on the 
other. In the other countries tbe seats are arranged 
in a semi'circle, in France and Germany, special seats 
being given to Ministers facing the Assembly, while 
in the United States, the Floor Leaders occupy certain 
seats by the gangways in the semi-circle.” — 

{Finer : The Theory and Practice of Governments), 

Q. 8. Give a brief account of French 
system of financial legislation. 

Ans. The work of framing budget is begun each 
autumn. Different ministers frame their estimates of 
expenditure for the next financial year and submit 
these to the Minister of Finance, The Minister of 
France incorporates the various estimates obtained 
from the Ministers in one single document and 
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presents to the ministry with a statement of revenue 
expected in the next financial year. The Mittistry 
then revises the budget in* the light of the statement 
about the anticipated revenues. All the current ex- 
penses of the government fall under the category of 
ordinary expenditure and those items of expenditiure 
which are of a special nature as for example money 
needed for the conduct of a war fall under the 
c^Liegoiy oi extra ordinary expenditure. Extra-ordi- 
nary expenditure can only be met by borrowing money. 
The distinction between ordinary and extra-ordinary 
expenditure is not so clear in practice and hence some- 
times a balance is secured between ordinary and 
extra-ordinary expenditure by pushing items of ordi- 
nory expenditure to the side of extra-ordinary expendi- 
ture. 

The Chamber of Deputies (as w'ell as the Senate) 
has its Commission of Finances v.;vhich consists of 
forty-four members. The budget which is submitted, 
on the responsibility of the Ministry, to the Chamber is 
referred by it to the Commission of Finances. The^ 
Commission divides itself into sub committees corres- 
ponding to each Department, and each sub-committee 
has a separate rapportener but all rapporteurs of the 
sub-committees work under the superintendence of 
rapporteur-general. The Commission can alter the 
various items in the budget at its own pleasure. It 
can refuse some appropriations, and add others so that 
it might produce a budget quite different from the one 
submitted to it. The Commission which sits almost 
daily has the right to send for papers and to require 
Ministers and permanent officials to attend and give 
evidence. The Ministers cannot attend as a matter of 
right nor can the Deputies but if a Minister expresses 
a desire to do so, he is generally invited but only to 
give information. The sessions of the Commission are 
not open to public. The minutes of proceedings can 
only befinspected after the passage of the Finance bill. 

After tne reports of the sub-committees are 
obtained by the Rapporteur-General, he co-ordinates 
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them in the General Report of the full Commission 
and tWs%document is then presented to the Chamber. 

The position of the rapporteut--General is very impor- 
tant and in many respects even superior to that of 
the Finance Member as it is he who presents and 
pilots the bill through the House. The Finance 
Member cannot even move amendments in the House. 

Lord Bryce criticises the procedure as follows : — 

“ When the Ministerial scheme comes before the Lord 
Chamber, the Reporter appears as a sort of second Bryce on 
and rival Finance Minister, whose views may prevail 
against those of the Cabinet. The Government of the fating^to^ 
day has little infiuence, except what it may personally financial 
and indirectly exert, upon the composition of the bill. 
Commissions, which may contain a majority of mem- 
bers opposed to its general financial policy, or to the 
view it takes of particular measures. The natural 
result is to render Tegislation incoherent, to make the 
conduct of financial policy unstable and confused, and 
to encourage extravagance, because ministers cannot 
prevent expenditure they think needless. A further 
consequence is to reduce the authority of an Exe 
cutive which can be easily over ruled, the jeal- 
ousy which animates the deputies leading them to 
disregard its wishes, perhaps to enjoy the rebuffs it 
suffers. The power of those perlons who seem respon- 
sible because they were the original authors of a 
measure, or who can be made responsible to the pub- 
lic because they hold an office, being thus so reduced 
or destroyed tliat they cannot fairly be treated as 
responsible, actual control has passed to bodies whose 
members, debaiing in secret, and holding no office, are 
not effectively answerable. The nation can not, if dis- 
pleased, punish the latter and ought not to punish, the 
former. In these practices, there is visible a deviation 
from the doctrine, to which lip-service is paid in 
France, of the separation of legislative from executive 
power, for an Executive is impotent when the funds 
needed for administration are withheld," 


Finance bill 
in the 
Chamber. 
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As it takes a lot of time before budget procedure 
is completed, the finance member has to be ^provided 
with money for meeting expenditure on current require- 
ments. This is done by both the Chambers by voting 
lump sums to enable him to meet essential expendi- 
ture. These sums are known as “provisional twelfths.’ 
A Presidential decree divides the entire sum so voted 
among the different branches of government. These 
sums are deducted from the total appropriations voted 
by the Houses. 

Control over finance : France, Great Britain 
and U. S, A, compared : — 

The French Senate has no right of initiating money 
bills. The Law of February 24, 1872 says: The Senate 
has, concurrently with the Chamber of Deputies, the 
initiation and confection of laws ; however, financial 
bills must be, in the first pla(M, presented to the 
Chamber of Deputies and voted by it. This only 
means that the Chamber has got priority only in initia- 
tion, otherwise no final power is conferred by the con- 
stitution on this body. The Senate has complete 
amending power ; it can remodel or reject the bill if it 
so choses. There are three other reasons which 
accounts for this power of the Senate, vtz, 

(1) It is an elected House. 

(2) It has obtained great deal of power owing to 
its history and composition. 

(3) According to Dr. Finer, the Chamber of 
Deputies cannot be alone trusted in finance as it has 
not the expertise or the self-control to make a proper 
budget in the proper time. 

. The power of the Senate to amend the finance 
bill has, however, been challenged by otljers. Events 
have sometimes favoured the Senate and sometimes 
the Chamber so that the issue is still open and the 
power of the Senate in this matter is somewhat dubi- 
ous. As Marriot says, the tactics of the Chamber 
have tended to reduce the power actually entrusted to 
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the Senate by the organic laws. By deferring the 
passage^! the budget to the latest possible moment, 
the Chamber coip pels the Senate to choose between 
the alternative of rejecting the budget, and driving the 
ministry to a provisional levy of taxation needing to be 
consequently confirmed. 

In England, the House of I/Ords cannot amend 
the money bill. Parliament Act of 1911 took away all 
powers from the House of Lords in this respect and 
gave financial supremacy to the House of Commons. 
The American Senate often amends the finance bill 
brought before it from the House of Representatives 
and in case of a deadlock, the issue goes to a commit- 
tee of both the Houses in which Senate usually wins. 
Munro sums up as follows; — The House of Com- 
mons has complete control of national finances both 
in law and in fact ; the Chamber of Deputies has it 
in fact but not in feiw ; while the House of Represen- 
tatives has it in neither.” 

Q. 9. Describe the position and the con- 
stitution of the Cabinet in the French political 
system. Differentiate between the Cabinet 
Government of France and the Cabinet Govern- 
ments of Great Britain and U. S. A. Flow would 
you explain the frequent changes of Ministry in 
France? 

Ans. In France the real executive is the Cabi- 
net, the President is merely a figurehead. He is the 
constitutional head of the State and resembles in posi- 
tion the Monarch of Great Britain. There is nothing 
in common between the President of U. S. A. and the 
President of France. Cabinet Government in France, 
on the lines of British Cabinet Government, q^me 
into existenc* in 1875. The following articles of the 
Laws of February 25, 1875 and July 16, 1875 provide 
the basis for the working of Cabinet Government in 
France. * 

1- Every action of the President of the Repub- 
lic must be countersigned by a Minister ; 
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2. Ministers are responsible for the 

general policy of the Government before the Ghambers 
and individually for their personal acts. 

3. The President of the Republic shall communi- 
cate with the Chamber by messages, which shall be 
read from the Tribune by a Minister. 

4. The President is not responsible for anything 
except in the case of high treason. 

5. The Ministers shall have entrance to both the 
Chambers, and shall be heard when they request it. 
They may be assisted, for the discussion of a specific 
bill, by Commissioners named by decree of the Presi- 
dent of the Republic. 

6. The President of the Republic shall promul- 
gate the laws within the month following the trans- 
mission to the Government of the law as finally passed. 
He shall promulgate, within th^ee days, laws the 
promulgation of which shall have been declared urgent 
by an express vote of each Chamber. Within the 
time fixed for promulgation, the President of th^ 
Republic may, by a message with reasons assigned, 
request of the two Chambers a new discussion, which 
cannot be refused. 

The constitution does not say anything about the 
way in which Ministers are to be appointed. In 
practice, the Ministers are appointed by the President, 
while they are selected by the Prime Minister. The 
Prime Minister is, however, selected by the President. 
The English sovereign has no difiiculty in selecting 
the Prime Minister as the choice is clearly indicated 
but in France, the task is not so easy owing to a large 
number of political parties in the Chamber. Selection 
of the Prime Minister requires tact and experience on 
the part of the President as there may be ‘ several per- 
sons in the Chamber who may have equal claims to be 
regardf^d as opposition leaders. If the President is in 
serious doubt, he generally consults the President of 
the Senate and the President of the Chamber of 
Deputies, 
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The task of selecting other Ministers falls on the 
Prime * Minister or as he is officially known the 
President of the Council. Thdugh the President may 
advice him in the matter, he is not bound to accept 
his advice. The Prime Minister makes his selection in 
a way as may ensure him a majority in the Chamber. 
When he has completed his list, he submits it to the 
President of the Republic who summons the persons 
selected to take charge of their respective offices. 

In England, all the members of the Cabinet must 
be the members of the Parliament but this is not 
necessary in F'rance. The Constitution is silent on this 
point but as a matter of convention, the Piime Minister 
is always chosen from the Chamber of Deputies and 
other Ministers are also chosen from the prominent 
members of the Parliament. In the last century, it 
was not uncommon for the Prime Minister to appoint 
a person who was? 'neither the member of the Senate 
nor of the Chamber as a Minister but this practice has 
now been given up. 

* The number of the. Ministers is fixed by the Presi- 
dent on the advice of the Prime Minister. All the 
members including the Prime Minister draw the same 
salary and each is housed in a building which is main- 
tained by the Government. Thejre are the following 
Ministers : — 

(1} the Minister of Justice : 

(2) the Minister of War ; 

(3) the Minister of Finance ; 

(4) the Minister of Marine ; 

(5) the Minister of Colonies ; 

(6) the .Jrlinister of the Interior ; 

( 7 ) the Minister of Public Instruction and Fine 

Arts ; 

(8) the Minister of Public Works, Communi- 
cation and Transportation ; 


Appoint- 
ment of 
other 
Ministers. 



54 


POLITICAL SCIENCB 


Oonseil desi 
ministres. 


(9) the Minister of Agriculture ; 

(10) the Minister of ^Industry and Comnl^'ce ; 

(11) the Minister of Labour and Public Health ; 

(12) the Minister of Pensions ; 

(13) the Minister of Foreign Affairs ; 

(14) the Minister of Liberated regions. There 
have been Ministries of Supplies and Munitions also. 

Cabinet and the Council of Ministers. 

Cabinet meetings are of two kinds, the Conseil 
des Ministres and Conseil de Cabinet, The Minis- 
ters as members of the Council des Ministers are the 
chief administrative heads and are subordinate to the 
President of the Republic. The President attends and 
can express his opinion in the meetings of the Conseil 
des Ministers. The members of^ the Council are ex- 
officio members of the Council of “State — the highest 
administrative Tribunal of France. The Council acts 
as the chief administrative authority if the President 
dies or incapacitated till the election of the new Presi- 
dent 

Its chief function is to supervise the administra- 
tion of the laws of the country. As a Conseil des 
Cabinet, the Ministers are representative of the 
Houses of Legislature. They have the right to attend 
all sessions of the Chamber and have priority over 
other members. The Cabinet meets once a week 
under the chairmanship of the President of the Council 
and is concerned with the details if parliamentary 
business. No record is kept of the proceedings of the 
Cabinet. This is true in the case of the Council of 
Ministers also. 

Ministerial res|>onsibility. 

Law of February 25, 1875 lays down that Minis- 
ters are collectively responsible before the Chambers 
for the general policy of the Government and indivi- 
dually for their personal acts. The Senate has taken 
this clause to mean that the Cabinet owes responsi- 
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bility ift^ to the Chamber of Deputies only but is 
equally responsible to both* the Houses. In fact, 
some times, it has actually overthrown the Govern- 
ments. But whether the Cabinet is under obligation 
to resign if the Senate passes an adverse vote on the 
reply to an interpellation, is not quite clear. The 
historical evidence is not conclusive. Whereas on 
certain occasions, the Cabinet has resigned on a vote 
of want of confidence by the Senate, on other occa- 
sions, it has continued to be in office. It must be 
admitted, therefore, that the scope of authority of the 
Senate in this respect is vague and unsettled. It is 
true that the Ministers have to take the Senate’s 
power strongly into their calculations but by “ using 
tactics well known to all politicians, of daring others 
to use their power by the threat of resignation, they 
have been able to naake the Senate lose confidence in 
itself and to vote confidence in the Government.,’* In 
fact, the principle of Cabinet responsibility cannot 
work if the Cabinet were to se'^k the confidence of 
Both the Chambers. The two Houses are differently 
constituted and hence it is impossible to expect that 
the one House will look at tne events exactly in the 
same way as the other will. Under these circum- 
stances, the Cabinet’s fate must-be settled in the Lower 
House and not in the Upper. So, inspite of the influ- 
ence the Senate is able to exercise over the Cabinet 
by means of interpellations and through its Com- 
missions, it remains a fact that the ministerial res- 
ponsibility in France means responsibility to the 
Chamber of Duputies only. 

Individual and collective responsibility. 

The principle of collective responsibility is not 
always observed in France, According to the ton- 
stitutioD, the Ministers are collectively responsible 
before the Chambers for the general policy of the 
government, and individually for their personal acts. 
The principle of the Cabinet responsibility in France 
thus permits a member to speak and vote in a sense 
different from that hel^d officially by the Cabinet. 
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Such a thing is unthinkable in England. TUfei'e is no 
pretention of unanimity and neither does it exist. 
The Cabinet never pretends to realize an absolute 
homogeneity. “The English tradition is that all minis- 
ters are in the same boat, they float or sink together. 
It is a case of each lor all, and all for each. The 
opposition in the English House of Commons cannot 
attack one minister without rousing the entire ministry 
to his defence. But in France, there is no such iron- 
bound cohesion. When an individual minister incurs 
the wrath of the Chamber, his colleagues are under 
no moral obligation to help him. It all depends upon 
the politics of the situation. They will treat him as a 
Jonah and let him be cast overboard rather than permit 
his presence to sink the ship.” The members of the 
Cabinet can never be trusted to support each other. 
It is so because of the lack of unity o| direction and not 
from ill will. In France.^ in fact<^ there are ministers 
only ; there is no ministry. The collection of 
ministers under the Prime Minister is a much weaker 
entity than the corresponding team in England. Each” 
minister lives fca: himself, knowing fully well that 
there is no solid strength behind him. 

Instability of Government. 

^anges^iv 1° France, there'' were sixty-eight cabinets bet- 

Ministers. ween 1873 and 1928, u e., during a period of 55 years 
the Cabinet changed its composition no less than sixty- 
eight times* The life of each Cabinet thus on the 
average does not exceed nine months and a half. 
If we were to include ministries that lasted for less 
than a week, total number of cabinets during this 
period of fifty-five years comes up to seventy-one and 
the average span of life of each Cabinet about nine 


m onths only. The following table 

gives 

the number 

of ministries with the duration of each : — 


Deration. 


Number 

6 months and under ... 

• • • 

28 

6-12 months 

• • • 

24 

12-18 . ... ' 


7 
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Numh^, Duration. 

18*24 If ••• ... 1 

24 months and over ... ... 8 

'■-[Finer* s Theory and Practice of Modern 
Government.] 

But we must remember that the fall of a Cabinet 
in France does not mean the same thing as it does in 
England. In France, it is merely re*shufifling and 
never the complete clearance of a defeated ministry. 
As a rule, between one- half and three-quarters of the 
previous Ministry serve in the new one. Just as the 
American President may change his Cabinet several 
times by changing its membership, similarly the 
change of Cabinet in France usually does not signify 
a change in a reversal of the governmental policy but 
merely a few changes in its personnel. The Cabinet 
does not possess the power to dissolve the Chamber 
and thus accounts for the fact that French political 
crises are not national but personal, parliamentary 
and cabinet crises. Theoretically however, the 
Chamber can be dissolved by the President if Senate 
concurs but actually, the possibility of such a dissolu- 
tion is never mentioned in ordinary times. 


Control of Legislature over Executive and 
Ministerial instability. 

In France the parliamentary control of executive 
is exercised through — 

1. The Interpellation- 

2. Questions. 

3. The Commissions. 

4. Power over purse. 

5. Debates on ministerial declarations. 

1. Interpellations. 

In France, any member of the Chamber of 
Deputies may address an^ interpellation to a minister. 
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The interpellation is a kind of question, 1 mg and 
querulous, but not an innocent affair like a question 
in the House of Commons. It is. in fact, of the 
nature of an English vote of no confidence and is 
generally addressed to the Government to put it in 
trouble. An interpellation may be addressed to a 
minister by any deputy without any seconder. It 
can be addressed over a very wide range of subjects, 
even over the appointment of a minister. It requires 
the Government to explain its objects an4.iuethods in 
the particular branch of its policy and administration 
which is attacked. A minister may, however, refuse 
to answer an interpellation but he cannot persist in 
this sort of behaviour w'ithout giving rise to strong 
feelings amongst the deputies. If an interpellation 
relates to a matter of domestic importance, it must 
come on the programme withir a month ; but if 
foreign affairs are concerned, there is no time limit 
within which it may be replied. 

The interpellation 'is terminable in one of the 
following three ways : — 

1. Without any vote at all when the incident is 
simply closed. 

2. By a vote upon the “order of the day pure and 
simple.” In this case, the Chamber is supposed to 
have expressed no opinion on the mefits or demerits of 
the Government’s case. 

3. By the “ motived order of the day.” This is 
a definite vote of confidence or no confidence. 

Interpellations have been developed destructively. 
It is possible for interpellations to be joined, and 
frequently they are, with the result that the diverse 
passions of the Chamber are joined and focussed, cul* 
miniating in a vote of censure on the Government, 
This is a common way of defeating a Government and 
about three-fifths of ministries have thus fallen. 
Interpellations are thus a very important cause of 
ministerial instability. 
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2. ^^estions* , 

Parliamentary questions enable the legislature to 
exercise day-to-day investigation of the administration. 
The number of questions addressed is very large and 
the tendency in recent times has been towards a still 
further increase. The Parliament addressed no less 
than 21,000 questions during its sessions from 1919 
to 1924. Written questions are deposited with the 
President of the Chamber. These must be printed 
along with the replies by the Ministers within eight 
days following their deposit. Ministers have the right 
to declare in writing that they cannot reply because 
public interest prohibits them from doing so or that 
they require time before they would be in a position 
to reply. Oral questions are also addressed by the 
deputies. These . questions raise a small debate, the 
questioner is allowed fifteen minutes to develop his 
answer ; the Minister replies and then the questioner 
is allowed another five minutes. Interpellation differs 
*from a question because (1) the former must always 
be addressed to the minister in writing *, ( 2 ) it generally 
leads to a debate in which every deputy can partici- 
pate and (3j the debate can only be closed by a vote. 

3. Commission. [See ansvfer to Q. 7j. 

4. Power over purse. [See Q. No. 8j. 

5. Debates on ministerial declarations. 

The first occasion on which the Chamber can 
enquire into the conduct of administration is by raising 
a debate on the ministerial declarations. Such decla- 
rations come as often as the new ministry and the 
need for explanation. 

Muuro*on instability of French ministries: — 
It is sometimes asserted” writes Munro, “ that the 
instability of French ministries is not maioly due 
to the interpellation procedure but results from the 
bloc system and the tenuous grip which a majority 
bloc usually maintains upon the Chamber as a whole. 


Questions. 
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French cabinets are practically always coalitions, 
depending for their support on gioups of dt^puties 
among whom there is no genuine cohesion. Any 
test of strength, no matter how applied, would disclose 
their weakness as compared with English ministries. 
In the British House of Commons, an opposition 
member can at any time move the adjournment of a 
debate in order to discuss some alleged grievance. 
When the budget is under discussion, he can move to 
reduce the salary of some minister. And if a motion 
of this sort is adopted, it has exactly the aame effect 
as an adverse vote upon an interpellation in France. 
Such motions are made from time to time in the 
House of Commons, but they are not adopted ; they 
are regularly voted down. This is because British 
ministry can count upon the votes when it needs them. 
In France, the ministers have no such unified, depend- 
able support. Their followers often scuttle from the 
ship when a gust of unpopularity is encountered. So 
it is not interpellation procedure alone, but the 
intrinsic weakness of party discipline that is respon- ^ 
sible for shortening the average life of ministries in 
France.” 

English^ American and the Fruich C.sbinet 
system : — 

1, In England, the members of the Cabinet must 
be the members of the Legislature ; in France, the law 
does not provide that ministers shall be members of 
either house though they actually are ; in U. S. A. 
the members of the Cabinet cannot be the members 
of the Congress* 

2* In England, the members of the Cabinet 
are collectively responsible to the House of Com- 
mons ; in France, they are both individually and 
collectively responsible to the Houses of legislature ; in 
U.S.A., the Cabinet is not responsible to the Congress* 

3. In England, the ministry can depend upon 
the support of the party it represents ; in France, the 
ministries are usually coalition ministries and have a 
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precar%3us existence. In U. S. A., the President 
appoints and dismisses the members of bis Cabinet 

4. In France, a member of the Cabinet can 
address either House ; in England, a Cabinet member 
chosen from the House of Lords cannot address the 
House of Commons nor a member chosen from the 
House of Commons address the House of Lords. 

5. In England, the king never attends the meet- 
ings of the Cabinet ; in France, the President usually 
attends the session of the Council of ministers and 
presides over the meetings. He, however, keeps him- 
self away when the ministers are meeting as a 
Cabinet. 

6. In England, the Parliament is usually dis- 
solved by the King on the advice of the Cabinet ; in 
France, theoretica^y, the Chamber can be dissolved 
by the President if the Senate concurs but actually, as 
already stated, the possibility of such a dissolution is 
never mentioned in ordinary times. In U. S. A. the 
•President cannot dissolve the Congress. 

7. In England, Cabinet is not recognized by 
law ; in France, as members of the Council, the 
Ministers are recognized by law but as Cabinet 
members, they are not recognized by law. 

8. In England, the Cabinet looks to the House 
of Commons only for support ; in France, the Cabinet 
cannot ignore the Senate without risk. 

9 The Prime _ Minister in France has seldom 
a long span of office, therefore, much of the value of a 
Prime Ministership is lost. The average length of 
office comes to about S months. In England, the 
Prime Minister usually enjoys a longer span of .life. 
In U. S. A.^he President is elected for four years. 

10. In France, ministers, not feeling any solid 
strength behind them, desiring to live, seeing* them- 
selves at the mercy of the Chamber of Deputies, never 
dare to be themselves, to defend what they think is 
most just, and fight what they believe to be bad and 
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dangerous. They try above all to get the favoujf s.ofthe 
majority. In England* tho members of the Cabinet 
never take to clever strategies to preserve themselves 
as they have a solid backing in the Parliament. 

Civil Service in France. 

There are assistants of the ministers in France 
whose tenure of office lasts as long as that of the 
ministers. Being members of the Legislature, they 
attend its sessions and answer interpellations. They 
are not the members of the cabinet and therefore do 
not participate in its meetings. 

The government of a country, however, can, 
not be carried on without the help of an efficient 
permanent and paid body of officers. The function 
of the Civil Service is not merely to improve govern- 
ment, for government itself wquld be impossible 
without them. In France, and for matter of that in 
democratic states where we have ministers as heads of 
the departments, it is essential to have a body of per- 
sons with character and ability to be able to advise 
and assist those who are from time to time set 
over them. The civil service, in the widest sense, 
does not include high grade officials only, but embraces 
all permanent employees of the government from the 
secretary of the deparlment to a chaprasi. 

In France, there are 90 departments, 385 
Arrondissements, 3019 cantons and about 37,000 
communes. The Minister of the Interior ap- 
points the Prefect who is the head of each depart- 
ment. The Central Government in France appoints 
all the local officials and issues orders from Paris. 
There is complete centralisation in this repect. Up 
to the Revolution, almost every office, central and 
local, except a few highest offices, were attainable 
only by private purchase, gift or inheritance. This is 
not the case now. All citizens are equally admissible 
to all public offices without any other motive of prefer- 
ence than their merit and following the conditions 
which are fixed by law. Appointments are made on 
the basis of qimlifi cations fix.'^d by law. Local politics 
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someiiilies may play an important part in soma 
appointments and promotions. Bat unless a man 
possesses technical qualiScation for the offi<^i no 
amount of local influence can help him. The staff of 
the French ministry of Finance occupy a special 
position in the civil service. They are appointed by 
the minister, half by examination and half by patron- 
age, being in both cases nominated from a list of 
selected persons as a reward for special service. Once 
appointed, they enjoy complete security of tenure as 
they are not liable to dismissal. 

The power to determine the rule of recruitment 
lies with the chambers, the President — when the 
chambers have not made a law on the subject ~and 
ministers to whom the President delegates the appoint- 
ing power. The conditions of recruitment of the officials 
corresponding to the British administrative class and 
the German Higher Civil Service are settled by a 
number of rules of public administration. One of the 
•most important duties of the State Council concerns 
the drawing up of rules of public administraion. Par- 
liament is too unwieldy and is not the proper body 
to decide the minute details of a new set of regulations; 
hence whereas the laws state general principles 
only, the details are filled in by the rules of public 
administration. The “Rule of Public Administration" 
is drawn up by the President only with the advice 
of the State Council. 

Q. 9. Describe in brief outline the Judicial or- 
ganisation of France and compare it with that in 
U.S.A. and England. What are the functions 
and jurisdiction of the French Administrative 
Courts ? Discuss the advantages of and objec- 
tions to these Courts. 

Ans. France has two types of Courts: 

(1) Ordinary Courts and 

(2) Administrative Tribunals. 
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Ordinary Ordinary Courts. 

Courts ^ Justices of the Peace (/ t4dges de Paix) are 

Justices of jjj the series of the French Courts. They 

tne i'eace ‘cantonal’ magistracy as each canton has a 

Justice of the Peace. The office of the Justice of the 
Peace did not exist before the Revolution^ ft was, 
in fact, borrowed from England and Holland. The 
Justices of the Peace are appointed by the President of 
the Republic on the advice of the Minister of Justice 
but to be eligible the candidate must proV'ide himself 
with first diploma in law and must have served in the 
ministerial departments or public offices for a certain 
time. If he does not possess the diploma, he must 
have served in the capacity of a mayor, deputy mayor 
or general councillor at least for ten years. 

The salary of a Justice of the Peace varies from 
2,500 165,000 francs per annum. At Paris, salary drawn 
amounts to 8,000 francs. They can the removed only 
with the sanction of a commission appointed by the* 
Minister of Justice. The main function of the Justices 
of the Peace is not so much to try law suits as to 
prevent them by bringing out reconciliation between 
parties. The importance of such a work can easily be 
realised from the fact that every year no less than 
700,000 attempts are made to reconcile parties. Other 
functions of the Justices of the Peace are to defend 
the interests of widows and minors, to settle controver- 
sies finally where the sum involved does not exceed 
300 francs— ‘actions, for instance, concerning personal 
property, disputes between travellers and hotel 
keepers or carriers, between landlords and tenants or 
farmers, between masters and servants, or emp- 
loyers and their workmen, even quarrels arising from 
the sale of domestic animals, etc.' They can even try 
cases involving a sum exceeding 300 fraucs but appeal 
is then allowed to tribunal d' arrondissement. They 
have criminal jurisdiction also and can try petty 
offences, punishable by a fine not greater than 15 
francs, or imprisonment up to^5 days. 
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Alcording to Barthelemy, the organisatimi is 
good io itself but spoilt by apolitical institutions. He 
deplores the intervention of the Members of Parlia- 
ment in the appointment of Justices. “Justices of the 
Peace hold too important an office (in that it keeps 
them continually in touch with electors) for the 
district deputies to refrain from trymg to get them 
under their thumb. Consequently all reforms must 
ultimately depend upon the fundamental reform of 
political institutions and customs.’* 

(B) Courts of the first instance or Tribunal d* 
arrondtssement. 

In each arrondissement, there is a Court of the 
First Instance which must consist of at least three 
Judges : a president sitting with two assessors. In 
important arrondjssements, several chambers are 
created. The distfict tribunal is a court of appeal from 
the decisions of Justices of the Peace and councils of 
prud' liommes They have both civil and criminal 
•jurisdiction. In appeals from the Justices’ Courts, 
actions dealing with personality where the value is 1,500 
francs per annum, and in all cases of registration, 
there is no appeal from its decisions. Appeal is 
allowed in cases outside these limits to the Court of 
Cassation. On the criminal side, its jurisdiction 
extends to cases of misdemeanours where the 
penalties are greater than those attaching to the petty 
wrongful acts adjudicated on by the Justices of Peace 
and not less than those attaching to the more criminal 
charges reserved for the higher courts. In its criminal 
capacity, tribunal d’ arrondissement is known as a 
‘Correctional Court.’ 

There are 359 district courts. The president of 
the tribunal* draws a salary varying from 5,000 to 

10.000 francs per annum, and other judges from 

3.000 to 6,000 francs. The president of the^ribunal 
of the Seine draws a salary of 20,000 a year and the 
other judges 8,000. The president of the tribunal 
possesses very important powers. Each tribunal has 
one department under itft jurisdiction, , 
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(C) Courts of Appeal* 

These are twenty-five number and have final 
appellate jurisdiction in civil and criminal cases with 
some exceptions. There is one Court of Appeal each 
for Corsica and Algeria also. The ambit of the 
appellate jurisdiction of the Courts includes a 
number of departments ranging from one to five. 
The Paris Court of Appeal* for instance, has seven. 
A minimum of five judges is assigned to each such 
court and these include a first president,. - presidents 
of chambers and councillors. Each court is divided 
into three chambers : 

(1) a Civil Chamber, 

(2) a Criminal Chamber, and 

(3) an Accusation or Indictmeijt Chamber. 

The Accusation or Indictment Chamber decides 
whether persons charged with misdemeanours shall 
he brought to trial. 

Courts of Appeal have no original jurisdiction. 
They have only appellate jurisdiction and therefore 
their business mainly is to hear appeals. Whereas at 
Paris, the first president draws 25,000 francs per 
annum, in the provinces, the first presidents receive 
10,000 francs only. “ Procedure in the Court of 
Appeal is similar to that in first instance. The Judge 
waits until the case has been gone through by the Court 
avoues (only different from the others in that they 
appear only before the Court of Appeal), among whom 
numerous documents pass at great expense ; he 
is then enlightened by the pleading of the advocates, 
who, 'of course, must also receive honorariums. The 
Court of Appeal cannot sit unless five cofincillors are 
present ; this is a great number, too many in fact, 
for when a bench is so numerous, the presence merely 
of a certain number of magistrates becomes all that is 
necessary.” No juries are used by the Courts of 
Appeal in any of their sections. 
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(D) The^Qourts af Assize* 

These are the ^eat crinh'oal courts of France 
and are set up periodically in each of the eighty-nine 
departments of France. The Courts of Assize do not 
deal with civil cases. Each court is constituted of 
three judges who are appointed for each session. 
These judges form the bench and twelve citizens form 
the jury. In fact, the Court of Assize is the only 
court in France in which jury trial appears. But the 
functions of the jury are different from those which 
are performed by it in U. S. A. The president does 
not give any exposition of law nor does he charge 
the jury. The jury merely decides the guilt. An 
eminent writer on French government condemns the 
system of trial by jury in the following words : “ The 
principle of judging crimes by a jury appears to be 
an unalterable dogm^; or one might also say an un. 
alterable superstition ; actually this institution some* 
times brings about the most bewildering results. 
Composed almost entirely of petty shopkeepers, the 
jury often shows extreme severity towards attacks on 
property and a surprising indulgence to personal 
assaults. Needless to say, it does consider, and that 
very often, the judicial consequences of its decision, 
the result being acquittal for crimps whose punishment 
seems excessive, lor so-called crimes passionnels^ such 
as child murder and arson. Accordingly, to avoid 
such a travesty of justice, counsels transform as 
many ‘ crimes ’ as they can into ‘ delicts,’ and so 
bring them before the Correctional Courts, when the 
Assize Court is really the competent authority. In 
so-called political and especially in libel cases, one 
might as well allow justice to depend upon a throw of 
the dice as upon the decision of the jury. Never- 
theless, the decisions of the Assize Court are final, 
and no appeal is possible.” 

The President of the Court of Assize is appointed 
by the Minister of Justice on the recommendation of 
the Prosecutor-General, and the other two judges are 
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appointed either from the councillors of the ^ Court of 
Appeal or are drawn frem the Court of First Instance. 

(E) The Court of Cassation. (Cour de Cassation)* 

The Court of Cassation is supreme Appellate Tribu- 
nal for boch civil and criminal cases. It may suspend 
or reverse the decision of the lower courts. It is not a 
Court of Appeal in the ordinary sense of the term as 
it never goes into the facts of the case but simply 
decides whether the procedure in the inferior court 
was regular and whether the judges interpreted the 
law properly. There is only one Court of Cassation 
for the whole of France and this centralisation is 
designed with a view to secure uniform administration 
of law. If the court finds that the decision of the 
lower court has been contrary to the law or 
procedure has been irregular or, law has been inter- 
preted inexactly, it simply quashbs the judgment of 
the low' er court giving no new decision. The case is 
then sent back for a new trial to another Tribunal of 
the same degree as the one in which ihe original 
decision was given and if the original decision of the 
lower court is upheld by the new judges, the Cour de 
Cassation^ on a second appeal, finally decides the 
case. The Court is divided into three chambers, with 
a President and fifteeto judges : — 

(1) The Chamber of Requests which gives civil 
cases a priority hearing. 

(2) The Civil Chamber which re-examines the 
case and gives final consideration. The Chamber of 
Requests considers whether toe appeal is bona fide 
and is likely to succeed before admitting it. Only 
those appeals are admitted which are well founded. 
These are then considered minutely ^by the Civil 
Chamber which gives the final decision. It rejects, 
on the average, one appeal in three wnich are admit' 
ted bj? the Court of Requests. 

(3) The Criminal Chamber which deals with all 
cases on criminal side. All sentences passed by lower 
courts in last xtsact (final ijf so far as statements of 
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facts is «c!bncerned/ can be appealed against to the 
Criminal Chamber of the Qourt of Cassation as 
regards the interpretation of law. 

In all, the Court of Cassation is constituted of 
three presidents of chambers, forty- five judges, a 
procurator general and six advocates general. Their 
salaries are as follows : — 


The President 30,000 francs per annum each. 

The Procurator General... 30,000 francs per annum, 
judges 10,000 francs per annum each. 


Advocate General... 10,000 francs per annum each. 

It is the highest ambition of every judge to secure 
a seat in the Court of Cassation. The appointments 
are generally made from the first presidents and 
procurator generals of, the provinces. 

I 

Other Tribunals exercising quasi-judicial func- 
tions are — 

* 1. Commercial Tribunals. 

2. The Courts of Industrial Conciliation. 

3. Courts of Expropriation, 

1. Commercial Tribunals {tribunaux de 

commerce). » 

Tribunaux de Commerce in France perform 
the same functions as are performed by Registrars in 
Bankruptcy and Commercial Arbitrators in England. 
The judges are elected by the merchants of the muni- 
cipality. Such courts are to be found practically in 
every important city of France. These courts handle 
a large number of trade disputes and thus relieve 
other courts of much oi the work. 

% 

2. Councils of Prud’ hommes or Courts of 
Industrial Conciliation, 

The Courts of Industrial Conciliation whicl! are 
presided over by the Justices of the Peace are com- 
posed of equal numbers of employers and employees. 
They try to settle dispute^ between employers and 
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employees arising over wages, hours and co/jditions of 
work, victimization of certain labourers and so on. An 
appeal against the decision of the Industrial Court can 
be filed in a civil court if the sum involved exceeds a 
certain amount. 

3* Courts of Expropriation. 

Courts of Expropriation decide how much the 
State should pay to an individual as compensation tor 
his property acquired by it for public purposes. Such 
courts are known as Juries of Expropriation as they 
consist of sixteen citizens specially appointed for that 
purpose. The Court of Appeal or the Court of the 
chief town of the department appoints such juries in 
each department. Findings of these juries are repor- 
ted to the civil courts which promulgate award. 

2. Administrative Courts. 

Historical 

“English law prides itself upon its respect for prin- 
ciples, and on its straightforwardness, on having, fbr 
instance, the same judges to settle difierences between 
individuals, as well as law suits in which both indivi- 
duals and the administration are engaged. The only 
reason, it is alleged, for the administration wishing to 
have judges of her own is that she has no liking for 
plain, unvarnished justice, and refuses to submit 
entirely to the law.” In France, things have deve- 
loped in a different way. There are special courts 
exclusively authorised to try Governmental ofiBcials if 
a complaint is filed by a citizen of wrong or inequita- 
ble administration. The ordinary courts cannot try 
the servants of the State. A position of privilege is 
thus created for officials by protecting them from 
penalties enforceable in the Ordinary Ccfurts for faults 
committed in service. 

Administrative Courts and administrative law have 
not been the result of any abstract theories developed 
by political thinkers but owe their origin to a pressing 
need. The activities of the agents of the Revolution 
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in so faii is their attacks on persons and property 
were concerned were checked )yy the ordinary courts 
as all the citizens of France including the officials 
were subject to the same law before the same courts. 
Administration could not look upon that with equani- 
mity ; it took away the power of the ordinary courts 
to try the officials and concern itself with the acts of 
the administration. The complaints against the pub- 
lic servants were thus heard, under revolutionary 
regime, by the administration itself, district or depart- 
mental, with the king as the head. 

Napoleon found this separation of authorities, 
administrative from judicial, a very valuable principle 
of government and succeeded in preserving it. “ This 
principle,” writes an eminent French writer, “formed 
too efficient an instrument of government for Napoleon 
to renounce it. It vras necessary that the one master 
mind should make itsel felt over the whole centralised 
territory of France, instantaneously and without hind- 
raece; and to this end no fear of legal proceedings was 
to paralyse the obedience of his agents ; but while 
preserving this principle, Napoleon used it as he used 
all the other principles which the Revolution bequeath- 
ed to him ; he organised it and perfected it. It was 
scandalous for the very administrators who had per- 
formed the act to be called upon to judge complaints 
raised against it. Napoleon righted this by creating a 
new separation of powers.” The new system was 
perfected by a long series of measures throughout the 
nineteenth century. The work of administrative justice 
was gradually taken away from the active administra- 
tion and entrusted to consultative administration. In 
1799, the Council of State could judge administrative 
actions and dgcide cases. With the Restoration,* it 
ceased to pronounce judgments and became merely a 
consultative body. In 1848, it received the power to 
pronounce judgments in specific cases. In it 

acquired a general and sovereign authority in adminis- 
trative actions. 
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Administrative Court. 

1. The Council of the Prefecture {The Council 
de Prefecture). 

The Council of Prefecture acts as a court of First 
Instance. The competence of the prefectorial Coun- 
cil is limited ; it has to deal with cases specially laid 
down by law. These include 

ta) questions arising in connection with direct 
taxation ; 

[b) certain special questions of fact relating to 

indirect taxation ; 

(c) disputes over elections to the Council of the 

Arrondissement and to the Municipal 
Council ; 

{d) questions relative to the administrative con- 
trol over the communes and public estab- 
lishments. 

(e) violation of police regulations relating to main 
tain roads ; * 

(/) draining of marshes ; 

(g) queries and 

(h) contracts made by the government for public 

works. 

It is estimated that prefectorial councils judge 
about three lakhs of cases every year and a vast majo- 
rity of these consist of appeals against payment of 
direct taxes- The facts of each case are determined 
by an official enquiry before the case is heard. Each 
department has its prefectorial council which acts as 
an administrative body ; the court consists of three 
prfefectorial councillors, with the prefect as the presi- 
dent, though he seldom sits. The government is re- 
presented by the general secretary (Secretaire General) 
who ^ known under these circumstances as the 
Governmental Commissioner. The prefectional coun- 
cillors are very poorly paid officials; their salary 
varies from 2,000 francs per annum to 4,000 francs 
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per asDut^. Those sitting at France, however, draw 
a salary of 10,000 francs. A councillor has neither 
long tenure, nor large renumerAion nor future pros- 
pects and therefore very few men of outstanding abi- 
lity enter prefectorial councils. A councillorsbip is 
accepted ‘to acquire an appearance of gentility.’ 

2. Special Administrative Courts. 

(а) The Educational Councils: These mainly 
consider the complaints of teachers against the ofl5- 
cials of the State. 

(б) 1‘he councils of Revision. These deal with 
complaints over conscription laws. 

3. The Council of State {Council d'etat) 
Composition. 

The Council of State is the highest Administrative 
Tribunal of France a6d consists of two elements, ordi- 
nary and extra-ordinary. The former element is com- 
posed of thirty- five councillors {conseillors en service 
ordinaire). Conseillors en service ordinaire are 
appointed by the President usually on the recommen* 
dation of the Cabinet. They are permanent members, 
receiving salaries. No one below the age of thirty 
can be appointed a Councillor. All these councillors 
are men of outstanding ability and* high legal attain- 
ments. Two-thirds of the councillors are recruited 
from maitres de requetes^ the rest being chosen at the 
Government’s discretion. There are, in addition to 
the couDseillors en service ordinaire, fifty auditors 
{auditeures) and thirty- seven masters of requests 
{maitres des requetes). Auditors and masters of 
requests prepare judgments whereas the Councillors 
give judgments. The auditors are recruited by com- 
petitive examiaation whereas three-fourths of the 
masters of requests are appointed from among the 
auditors and one-fourth by the government at its^ dis- 
cretion. The twenty-one Councillors in extraorcimary 
service are also appointed by the President but from 
among civil servants. They are not permanent mem- 
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bers of the Council of State and their advice)' js sought 
when any matter pertaining to the several departments 
is under consideration. 

The main work of the Council is done in sec- 
tions dealing with 

(a) legislation ; 

(b) justice ; 

(c) foreign affairs 

(d) home affairs ; 

(e) education ; 

(/) fine arts and religion ; 

(g) finance; 

(h) war ; 

(i) marine and colonies ; 

(j) public works; 

(ib) posts and telegraphs ; 

{/j agriculture ; 

(w) commerce and industry ; 

(n) labour and social insurance. 

The members of the Cabinet are entitled to attend 
the plenary session^ of the Council. They can vote 
on administrative matters but not on judicial mat- 
ters. The Minister of Justice is the nominal President 
of the Council of State as the actual work is done 
by a vice-president. The latter is assisted in bis work 
by the presidents of sections. 
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Jurisdiction and powers of the Council of State. 

The Council of State stands at the head of admi- 
nistrative jurisdiction in the sanje way as the 
Court of Cassation stands at the head of the 
whole legal order * but the comparison between 
thesi two great authorities must end there ; for while 
the State Council certainly acts at times as the Court 
of Cassation or Supreme Court of Appeal* it also acts as 
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an or(}i^ary appeal courts and especially as a primary 
court of common pleas in all ^natters where the admi- 
nistration is concerned.’ The control and the value of 
the work of the Council of State is described by 
Barthelemy as follows : - 

The State Council controls the legality of 
administration in a general way by the right of annul- 
ment for “excess of power.” This has proved a 
most effective instrument of control, and one of the 
most original institutions of French administrative law. 
Anyone, whether a person or limited company, French 
or foreign, if damaged by an illegal administrative 
decision, can appeal to the State Council for its annul- 
ment. Acts of Parliament alone are outside such 
control ; all other authorities are subject to it in cases 
where they exceed even by the slightest fraction their 
right of issuing executive commands ; such commands 
can be annulled w^iatever their nature; and however 
lofty their rank in the order of administrative acts ; 
they comprise the deliberations of general or munici- 
pal councils, by-laws of mayors or prefects, appoint- 
ments or degradations in rank of non-commissioned 
officers by regimental commandants, ministerial deci- 
sions, decrees of the President of the Republic, and 
even regulations of public adipinistrations, that is, 
decisions taken by the President of the Republic 
following a bill in Parliament, and upon the advice of 
the State Council itself. Thus there is literally no 
way by which a public authority can escape the rigo* 
rous surveillance of the State Council upon matters of 
dispute . 

“ Mctreover the control exercised with regard to 
legality over this vast domain is as thorough as it can 
be. Annulment may be pronounced for the t^reaking 
of any law ortuling, whatever the authority on which 
the law rests (i. e., whether act or statute), and what- 
ever the nature of its limitation, whether ohe of 
foundation, of competence or of form; the control of the 
State Council even concerns itself with the intentions 
of administrators, and examines whether they are in 
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accord with the general duties of their office, i'ljus an 
action legal to all outward intent may yet be annulled 
by the State Council, if the authority responsible for 
the action has used his power for a purpose other than 
that for which it was intended.” 

“ For instance, the prefect may order a match 
factory to be closed — ^because of insanitary conditions,’ 
he says — quite legally. The State Council finds out, 
however, that the real motive is to save the State from 
paying the legal compensation provided for in the 
match monopoly act, and accordingly 'Annuls the 
decision ; or a mayor, again on the ground of insani- 
tary conditions, orders the closing of a cattle market, 
the State Council divines that the intention of the 
mayor is to force dealers to go to the newly built 
municipal cattle market, and to conduct their busi- 
ness there ; other authorities make use of rights 
which the law has given them for* personal interest, 
or moved by political passion ; and in every case the 
State Council pronounces annulment where it finds 
misuse of power. No judicial authority would vefi- 
ture to extend its investigations as far as this.” 
According to J. W. Garner, the Council of State 
occupies a place in the public esteem and con- 
fidence of the French which is even higher than that 
which the Supreme Court enjoys among the American 
people. 

The Council of State thus enjoys high prestige 
and is entirely independent of executive power in the 
exercise of its judicial functions. As we have already 
stated, though the representatives of different minis- 
tries are the members of the Council, they cannct 
take part in the decisions of the Council in judicial 
masters. The Council has both original^and appellate 
jurisdiction — original in the annulment of administra- 
tive acts in certain cases and appellate in hearing 
appeafs from the Councils of Prefecture. Apart from 
its judicial functions, the State Council may also be 
called upon to advise the minister. 
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4* Xh\} Conflict Court (Th& Tribunal des Conflicts) 

The Court of Conflfcts decides disputes that 
may arise between the two orders of jurisdiction. As 
there are two independent Judicial Chambers func- 
tioning side by side, cases of doubts as to jurisdiction 
often arise. In such a case, the Government is 
likely to force the trial before the Administrative 
Courts. The Court of Conflicts is created to avoid 
this danger. It brings into harmony the civil and 
administrative tribunals. It was created in 1848, 
ceased to function in 1851 and was reconstituted by 
the Law of 2+th May 1872. 

It consists of eight elected judges and is presided 
over by the Minister of Justice. The judges are elected 
as follows : — 

{a) Three members are chosen by their 
Colleai^ues from among the Councillors of 
State. They are appointed for three years 
at a time. 

(6) Three members are chosen from the Court of 
Cassation by the members from among 
themselves. 

(c) Two members are chosen by others for three 
years. « 

Members can be re-elected and are, in fact, in 
almost all cases, re elected. Very few changes occur. 

The Minister of Justice is the nominal president, 
the vice-president is elected by the eight elected judges 
and he generally presides. There are also two sub- 
stitutes similarly elected from th^ Court of Cassation 
and the Council of State who act only in the ab^ense 
of a colleague. There are also two Comtnissairss 
du Government appointed by the President of the 
public for one year. 

I 

The Tribunal de ConHicls inspires great confi- 
dence and, according to Dicey, is considered to be an 
absolutely judicial body. 


The Conflict 
Court 
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Merits of Argumeiits in favour of Adminiitrative 

» • I Tribunal. . 

tive law ' 

1. Freoch Administrative tribunals are in keep- 
ing with the French tradition of a strong executive. 

2. They are in acccrd with the teaching of 
Montesquieu. If the officials are to carry out their 
duties with efficiency and energy, it is essential that 
they should be free from the interference of the ordi- 
nary courts. 

3. These have enabled the people to obtain 
justice at relatively small cast and with a minimum of 
delay. 

4. The Council of State serves as a great buffer 
between the people and the bureaucracy. 

5. The development of Administrative Courts has 
become inevitable on account of the» growth of social 
legislation and increase in government activities. 


Demerits Arguments against administrative tribunals. 

1. Administrative tribunals are negation of the 
‘rule of law.* 

2. Executive officers who generally sit in such 
courts are likely to be biased in favour of administra- 
tion. 

3. Democratic equality does not allow privileg- 
ed treatment of the official class. 

Dicey on Dicey sums up the relative merits and demerits 

Buie of Law of Droit Administratif (Administrative Law) and 

and Admi> ‘Rule of Law* as follows : — 
nistrative 

Kyle of Law— Its merits. 

yr ^ . {a) Individual freedom is more thoroughly pro- 

Buie of * tected in England than in any other European country. 
Law Xhe Habeas Corpus Act aim at the liberty of the 

citizen \ martial law itself is reduced within the 
narrow limits and subjected to the supervision of 
the courts. 
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ib) An extension of judicial power represents the 
august dignity of the State find of the Crown thereby. 

(c) Trial by Jury, under the rule of law, has 
produced popular confidence in the judicial bench. 

(d) The House of Commons does not decide 
legality of elections. It has handed over to the High 
Court of Justice the trial of election petitions. 

(e) In the bitter disputes which occur in the 
cooBict between capital and labour, employers and 
workmen alike often submit themselves to the Rule of 
Law. Arbitration Boards (often consisting of the 
Judges of High Court) help in the maintenance of 
the Rule of Law. 

Demerits. 

(a) Courts cannot without considerable danger 
be turned into instruments of Government. 

ib) Repect for law, moreover, easily degenerates 
Into legalism which from its very rigidity may work 
considerable injury to the nation. 

(c) The refusal to look upon an agent or servant 
of the State as standing, from a legal point of view, in 
a different position from the owlinary servant of any 
other employer or ordinary citizen, has also in more 
ways than one been injurious to the public service. 

(d) It is possible too that dereliction of duty on 
the part of public servants which in some foreign 
countries would be severely punished may still in 
England expose the wrong-doer to no legal punishment 
if left to the mercy of the courts. 

Merits of Administrative Law. 

1. It fias been constructed, step by step, in 
accordance with the needs of the times. It has grown 
and is not created de novo by the action of any parlia- 
ment or legislature. It is not fixed or stereotyped. 

2. It has a wide range, dealing not only with the 
liabilities of the State ^and its subordinate divisions 


Demerits of 
Rule of 
Lhw 


Merits ot 
Administra- 
tive Law. 
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Demerits of 
Administra* 
tive Law 


for injuries done to private individuals or pro- 

perty, but with the rules^ relating to the validity of 
administrative decrees, the methods of granting 
redresses when public officials abused their legal 
authority, the awarding of damages to private indi- 
viduals for injuries which result from faults of the 
public service, etc. 

3. Frenchmen consider it as a palladium of 
their liberties, a protection against arbitrary govern- 
mental action. In it, a method of redresses is open 
free ot charge to all who consider themselves aggrieved 
by an act of the public authority. 

4. No jurist can fail to admire the skill with 
which the Council of State, the authority and jurisdic- 
tion whereof as an administrative court, year by year, 
receives extension, has worked out new remedies for 
various abuses which would appear to be hardly 
touched by the ordinary law of the land. The Coun- 
cil has created and extended the power of almost 
every individual to attack any act done by ai\y 
administrative authority in excess of the legal power. 

5. It has carried the ingenious distinction bet- 
ween damages resulting from the personal fault (spite, 
violence etc.) and negligence of an official due!: o 
bis fault. It has made officials realise their responsi- 
bility, 

6. It is required in France because France is a 
Republic with a highly centralized administration. 
The system of administrative law and administrative 
courts is a counterpoise of centralization. This is 
bound to develop because the government extends the 
scope of its functions too widely and accumulates too 
many responsibilities. 

Demerits. 

1.*^ The restrictions imposed on the authority of 
the Courts by Droit Administratif have diminished the 
moral induence of the whole judicial body and de- 
prived the French judiciary of that dignity which the 
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Englisb oench have derived from its undoubted power 
to intervene in matters of Sta^e. 

2. Bona-fide obedience to the commands of 
superiors, even though that involves a breach of law, 
is a complete exemption, and the Civil Courts’ juris- 
diction is ousted. The agents of the government in the 
bonafide discharge of their duties do not receive any 
protection from the ordinary law courts. French law 
recc^nizes a large list of State Acts bearing on matters 
of policy, which do not fall under the control either 
of the Administrative or other Courts. 

3. The Administrative Courts, cannot from their 
very nature, give that amount of protection to indivi- 
dual freedom which is secured to every English 
citizen, and to indeed every foreigner residing in 
England. 

4. There is bound to be a conflict of jurisdiction 
between two sets of courts acting in France — the 
Court of Cassation which is the tribunal of last resort 
irTall ordinary cases and the Council of State which 
is supreme in all administrative controversies. Neither 
of these two courts is superior to the other, each is 
supreme within its own sphere. Although there is 
the Court of Conflicts to settle sijch disagreements, yet 
the jurisdiction of each is over-ridden by the other. 

Thus the administrative law is law for all State 
officials. In this sense, there is no such law* in 
England where common law prevails for all. The 
administrative law contains the rules which regulates 
the relations between the administrative authorities 
and private citizens. Englishmen are ruled by law 
and law alone. In France, the officials can be tried 
only in the spicial courts but not in England ; under 
the Rule of Caw, the rights of the individuals are more 
jealously protected than under the French law. ^ 

Present position of the two. 

As regards the rule oj law : — It remains to this 
day a distinctive feature of the English Constitution. 


Present 
position 
Kule of 
Caw 
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Administrai- 
tive Law. 
Organisa- 
tion of 
CO arts in 
England^ 


But the ancient veneration for it in England hat dur- 
ing the last 40 years certainly suffered a decline. The 
truth of this is proved by 

1. actual legislation. 

2. the existence among some classes of a certain 
distrust both of the law and the judges. 

3. A marked tendency towards the use of lawless 
methods for the attainment of social and political 
ends 

4. The decline in reverence for Rule of Law is 
also partly due to the spread of ultra-democratic senti- 
ment and mis-development of party government. 

As regards the administrative law '.-‘li isht- 
coming more judicialised. Thus t}ie Council of State 
which is the great Administrative Court of France, is 
not now presided over by the Minister of Justice who 
is a member of the Cabinet. 

Courts in England and U. S. A. 

Great Britain : — Courts may be divided into two 
categories. 

1. Superior Courj^s located in London with some 
exceptions. 

2. Inferior or Local Courts scattered through the 
country. 

These may further be subdivided as follows : — 

1. Civil. 

2. Criminal. 

A. ' Criminal Courts. 


1. 

Petty Sessions. 



2. 

a 

Quarter Sessions. 



3. 

High Court of Justice ] 


Supreme Court 

4. 

Court of Appeal ! 

M 

of 

5. 

House of L^ds J 


judicature. 
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B. 


Ci^l CourU* 


1. County Courts. j 

2. High Court 

3. The Court of Appeal 

4. House of Lords. 


Supreme Court 
of Judicature. 


High Court is organised in three divisions ; 


1. King’s Bench Division. 


2. Chancery Division. 

3. Probate, Divorce and Admiralty Division. 


Tne Judicial Committee of the Privy Council is a 
Court of Appeal from Dominions and India. 

The federal judicial system consists of three 
parts : — 


Organisa- 
tion of 
courts 
in U. S. A. 


1. The Supreme Court. It consists of a Chief 
Justice and eight associate Juctices. Its sessions are 
held annually in the city of Washington and begin on 
the second Monday of each October. Six Justices 
constitute a quorum. It has both original and appellate 
jurisdiction. 

2. The Circuit Court of Appeals, It consists of 
circuit judges, judges ot the district court and Justices 
of the Supieme Court though |he latter in practice 
never attend. It has appellate jurisditicon over all cases 
decided by the District Courts. 

3. District Court. These are the lowest in the 
series of Federal Courts. For this purpose, the United 
States is divided into eighty-nine districts. The Presi- 
dent of U.S.A. appoints the district judges with the 
advice and consent of the Senate. Each State has at 
least one district judge while bigger States have more 
than one. , 

In American States, there are four grades of 
jurisdiction : — ^ 

(1) Justices of the Peace and Mayor’s Courts. 


(2) County or Municipal Courts* 
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(3) Superior Courts. 

(4) Supreme Courtp which have only appellate 
jurisdiction. 


In most of the States, judges are directly elected 
by the people and cannot be recalled. 


Constitu- 
tionality of 
laws and 
judiciary. 


Marriot on 
the powers 
of courts in 
England 
ana U. S. A. 


In France and England, no court has power to 
declare unconstitutional a law passed by the tw'o 
Chambers and King-in-Parliament respectively. In 
U-S.A., however, the Supreme Court is the final judge 
of the legality of Federal and State Laws-; It not only 
interprets law but also decides whether the law is law, 
that is, whether the legislature was competent to pass 
the law. If a legislature enacts a law which it is not 
competent to enact, the Court can declare it null and 
void. The Court can, however, express itself on the 
legality of law only if a case is 'presented to it for 
adjudication. “ Its judges may see the President 
usurping powers that do not belong to him, Congress 
exercising functions it is forbidden to exercise, a Staje 
asserting rights denied to it. The court has no 
authority to interfere until its office is invoked in a 
case submitted to it in a manner prescribed by law.” 
In England and in France, the Courts have to inter- 
pret only one law, in ,U. S. A., the courts have to 
interpret the Federal Constitution, Federal Laws, 
State Constitutions and State Laws. American 
courts, therefore, have to determine whether the power 
in dispute is granted or withheld by the Constitution. 
According to Marriot, ** in England, the judges can 
under no circumstances entertain the question as to 
the competence of the Legislature to enact a given 
law. If it is on the Statute-book, it is binding on 
them until it is amended or repealed. In America, 
the judges are constantly compelled to 'entertain this 
question ; they must ask not merely whether the law 
is on t) e Statute book, but whether it has a right to 
be there. The distinction is fundamental. It is true 
that in both cases, the Court is performing a judicial 
function, that in both cases, it is interpreting law, but 
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its Ecgland, it has only one law to interpret, in 
America, it must have two an^ naay have four.” In 
France, as already stated, the Courts cannot declare 
a law passed by the Chambers as unconstitutional. 

Ordinances and decrees can, however, be annulled by 
the Council of State. It can even annul the action 
of a General Council or a municipal council, but 
national laws are outside the scope of its authority. 

Q. 1 1. Describe the system of local govern- 
ment in France and compare it with systems of 
local government in England, U.S.A., and India. 

Ans* There were no local institutions in France Historical 
before the Revolution. Extreme centralisation pre- 
vailed in the pre-revolutionary period. There was 
complete absence of popular control and the entire 
administration was in»the hands of the officers of the 
Crown. The Revolutionaries abolished this system 
altogether and for purposes of local government divided 
France into 89 departments. Each department was 
divided into Arrondissements, Arrondissements divi- 
ded into Cantons and Cantons divided into Communes. 

These divisionsof general administration with some slight 
modifications introduced by Napoleon, have remained 
the same up to the present day^. Departments were 
created arbitrarily, each approximately of the same size 
and were named in accordance with some geographical 
peculiarity— after some mountain, river etc. The 
number of departments, arrondissements, cantons and 


communes is as follows : — 



Departments 

.. 89 


Arrondissements 

... 362 


Cantons 

... 2,911 , 


Communes* 

... 36,222 


The present scheme. 


The present 
scheme 


The department. The whole of France has been denart- 
mapped off into eighty-nine departments. There is a ment. 
prefect at the head of each department. He is 
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Powers and 
functions of 
the Prefect 


appointed by the Minister of the Interior in the name 
of the President. He ^orks in dual capacity- -on the 
one handi he is the political agent of the Central 
administration and has to execute the orders received 
from above, and, on the other hand, he is the 
agent of the local General Council. 

The prefect wields almost despotic powers. 
He is a political agent— representing, in fact, 
not only the Ministry of the Interior, but all other 
Ministries as well. “ Within the limits of his Depart- 
ment, he personifies administrative authority, and 
possesses the power of deciding matters and appoint- 
ing executives. The prefect does not confine himself 
to directing, surveying and managing penitentiary 
and charitable institutions, which are under the 
Ministry of Justice and the Ministry of Social Work 
and Protection ; be does not cohfine himself to acting 
the part of political watchdog upon officials of all 
kinds, magistrates, schoolmasters, officers, and drawing 
up a more or less secret and exact report on everyone 
of them, nor even to keeping an eye on the general 
police and the maintenance of public order. In 
addition, he takes decisions upon numerous technical 
matters and appoints a large number of technical 
officers.” Act of a prefect can, however, be vetoed by 
a Minister but a Minister cannot override the prefect. 
So long as the prefect is there, the Minister has to act 
through him. Until be is dismissed, he must count. 


The prefect has powers as a member of the 
General Council of bis department and carries out 
other business as desired by the General Council. 
He can suspend the mayor of a commune from 
office for a month ; be can also suspend the session 
of a communal council and can issue direct orders to 
the officers of the commune. The prefect has under 
him conseil de prefecture^ consisting of three or tour 
mem^rs. He is assisted by a general secretary and 
has sub-prefects who are the beads of arrondissements 
under his direct orders. Prefects are very highly paid 
officers. Their salaries va^y from 18,000 francs to 
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35,000 .flancs per annum. They live in palaces, 
maintained by the departments. Departments have to 
pay all the expenses incurred “^y the prefects in their 
official capacity. 

As Ministries change so often in France, it is 
very difficult for the prefect to always act according 
to one definite policy. A new Ministry that replaces 
the Ministry of today might have entirely different 
views on local government and may require the 
prefect to change his course of action. If he refuses 
to fall in with the wishes of the new Ministry he might 
be dismissed, though it is not very often that things 
reach such an extreme* But there is nothing sur- 
prising if a change in ministry is followed by a re- 
arrangement of prefects. The prefect’s job is not an 
easy one ; he has to carry out the orders of various 
ministers and sometimes may g^^t entangled among 
varying orders. If lie is tactful, he may succeed, 
however, in causing those ministers to fall over one 
another. He, generally, owes his appointment to the 
inffhence of Deputies and Senators of his departments 
and therefore he has to please them by making 
appointments to minor offices according to their 
wishes. 

The General Council of the department. 

Each department has a legislative body known as 
the General Council. Membership of the General 
Council varies from seventeen to sixty-seven according 
to the number of cantons in each department as each 
canton is entitled to send one representative. There is 
universal suffrage for the election of the members 
of the General Councii. Members are elected for 
six years, half the number of the members 
retiring every* third year. Only those who hold 
property can become members of the General Council. 

There are two regular sessions of the General 
Council each year, though a special session may be 
called whenever necessary. The dates for the sittings 
are not prescribed by law but are determined by the 


Difficulties 
that a pre- 
fect has to 
encounter 


The general 
council of 
the depart- 
ment: Cons- 
titution 
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Its func- 
tions 


An estimate 


General Council itself. In practice, it does not meet 
for more than a month in the year and for eleven 
months, the work, before 1871, was carried on by 
the prefect on its behalf but since that date, the 
practice has been to appoint a departmental commis- 
sion, consisting ot from four to seven councillors, to 
carry on the work on its behalf. Law requires the 
Commission to meet every month but actually Commis- 
sions continue their sessions practically throughout the 
year. 

Functions of the General Council- 

Varied activities of the General Council include 

(1) construction and upkeep of buildings needed 

for its ow’n use, for the use of the prefect and his 
subordinates, for the use of the public schools, and for 
the use of the local courts ; ' 

(2) upkeep of roads ; 

(3) control of departmental railways and tram- 
ways ; 

(4) hygiene oi the department ; 

(5) poor relief ; 

(6^ relief of lupatics and those suffering from in- 
curable diseases ; 

(7) providing for the cost of printing the election 
lists ; 

(8) voting the pay of the police of the depart- 
ment ; 

(9) voting of the annual budget of the depart- 
ment ; 

(10) Members of the General Council constitute a 
part of the electoral college which chooses the senators 
from the department. 

t 

Estimate of the work done by General CounciU 
Of all French institutions, the General Councils have 
worked best. “ They cannot be said,” says an eminent 
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French ^writer, ‘ to comprise the elite of the nation, 
but the elite of a little local, political world. A man 
once elected to the Genei'M Council will generally 
remain there for many years, supported by no blaze 
of popularity but by a deeply founded esteem and 
affection. 1 hey are calm and hard working assemblies. 
The whole body of general councils forms a varied and 
multi-coloured image of France in her entirety, perhaps 
a more exact image than that given by Parliament: the 
consultations of the general councils on great political, 
economic and fiscal questions have thus a particular 
significance. Moreover, most members of Parliament 
make every effort to combine their legislative mandate 
wich a seat on a General Council, which enables 
them to strengthen their bold on their constituency. 
In February, 1919, for instance, out of eighty-six 
general councils, the, Seine and the three Algerian 
Departments exceptfed, sixty-three were presided over 
by members of Parliament of whom thirty-seven were 
Senators and twenty-six deputies, eight ministers were 
gc«eral councillors, and four ministers and two under- 
secretaries were presidents of those assemblies. 

The Arrondissement. 

The departments are divided into arrondissements. 
Arrondissements were created in j 799 for the purpose of 
grouping the communes. There is a sub-prefect at the 
head of each arrondissement. He is merely the agent 
of the prefect, with no independent powers. In fact, 
arrondissements are without any local life ; they are 
merely convenient divisions of the departments, enabl- 
ing the prefect to do bis work more efficiently. All the 
routine work and minor functbns are carried on by 
his sub- prefect on behalf of the prefect. 

There is, an arrondissement or district council 
elected by universal suffrage. It consists of at least nine 
members. Councillors are elected for six years. Half 
of the members of the arrondissement council* retire 
every third year. Each canton returns one member 
to the Council ; more populous cantons return two if 
necessary to make tbe^ number up to nine. The 
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Arrondissement Council is not entrusted (vith any 
important function. Its duties are nominal, it used 
to subdivide among tHe communes quota of taxes 
charged to the arrondissement by the General Council . 
This work even has been taken away from the dis- 
trict councils by the reform of taxes. The only way 
in which it can defend the interests of the arrondis- 
sement is by vote or protest. 

Each arrondissement has its rate collector and 
its primary law court. Members of the Arrondisse- 
ment Council form a part of the electoral college for 
electing senators ; thev can officiate for sub-prefect 
in certain cases and they sit on the military appeal 
tribunals. ‘ But this is all ; the arrondissement has 
no budget and consequently no institutions. Such 
assemblies could be abolished without leaving any 
gap in the national life, and they could be abolished 
by an ordinary law, for since 1884, the election of 
senators has ceased to come under the rule of constitu- 
tional law ; but the reform is net urgent ; the title of 
district councillor costs the nation little and gifes 
pleasure to a great number of citizens. The arrondis- 
sement would be as little missed considered as a 
division of general administration ; the abolition of 
sub-prefects has long been agitated for, since they are 
actually little more than political and election agents, 
whose administrative duties are confined to being a 
kind of “ letter box ” a “go between ” from the 
people to the prefect. 

Canton, 

The Canton is essentially a tcriitorial divisic© 
for election purposes and for the exercise of authority 
by‘ the State officials. The Canton is the electoral 
district from which members are (fhosen for the 
General Council and the Council of the Arronaisse- 
raent/.he justice of the peace whose jurisdiction extends 
to the Canton sits at its capital ; the rate collector, 
the tariff agent and inspector of roads are also to be 
found at the same place. Cantons are important 
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businfess centres and fairs are generally held at the 
capital of the Cantons* It is the capital of the Canton 
where police is stationed and which form the muster 
district for the army; conscripts who are to be enrolled 
in the army must present themselves at that place. 

The Canton has, however, no administrative organisa* 
tion of its own. 

Commune. Oommmie 

There were communes in France even before the 
Revolution. Napoleon tried to suppress small com- 
munes and to make arroudissements the most impor- 
tant unit of local self-government. On the whole, 
however, the division of France into communes to-day 
almost exactly resembles that in the times of l/ouis 
XIV, excepting that the number has been reduced 
to about 37,000. The commune is just as much urban 
as rural, though, on the whole, there is a much larger 
number of rural cummunes than town communes. 

Some communes are very large e, g., the Commune 
of Paris or Arles which covers about 250,000 acres and 
some are very small, e. g., a commune of the Seine et- 
Oise district covers twenty-two acres only. The 
French municipal code defines a commune as any 
tract of territory the precise 'limits of which were 
defined by the decree of 1789 or which has been 
recognised by any subsequent law or decree. 

1 • TTbe ^^ouncil. (rovem- 

Every commune has a municipal council. It or- ^ 

consists of from ten to thirty-six members, according 
to the population of the commune. The two excep- cil. 
tions are Paris and Lyon which has eighty and fifty- 
four member^ respectively. The councillors ’are 
elected by universal suffrage for four years. They 
receive no remuneration for their work. Only those 
can be elected who have certain ties with the codimune 
** either by inscription on the electoral list or on the 
list of ratepayers, and the number of non-resident 
rate-payers must not be greater than a quarter.** 
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2. The Mayor (Maire) 

The Mayor is the chVef executive officer of the 
Cummune. He is not appointed by the government 
but is elected oy the municipal council from among 
its own members. His term of office is the same as 
that of the Council. He acts in a dual capacity ; on 
the one side, he is the chief excutive authority and 
administrator of the commune and on the other hand, 
he is one of the State official in the hierarchy of 
French government servants coming just below the 
prefect. It is his duty to see that the laws are pro- 
perly earned out in the commune. He is responsible 
for the maintenance of order and the apprehension of 
law-breakers. 

3. Adjoints. 

The municipal council elects*one or more assis- 
tants whose duty is to officiate for the mayor if he is 
absent. The government of the commune is thus 
constituted by the municipal councillors, the assistant 
mayors and the mayor. The mayor and the assistant 
mayors continue to be the members of the council as 
well. The mayor and the assistant mayors do not 
constitute collectively a separate executive authority. 
It is the mayor who irresponsible for the administra- 
tion of the commune to the central government. The 
prefect can susnend che mayor and assistant mayors 
for one month; the Minister of the Interior can suspend 
them for three months. The Government can even 
remove the mayor and assistant mayors altogether. 
The prefect and the minister can also annul the acts 
.of the mayor and assistant mayors. 

Sessions. 

The Council holds four ordinary sessions, every 
year, ^)f a fortnight each. Atone of its sessions, it 
considers the budget presented to it by the mayor. 
This session may continue for six weeks. The mayor 
presides ordinarily. He, however, does not act as the 
president when his own accounts are being considered. 
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The municipal council can be suspended by the pre- 
fect for one month and may b« dissolved by the decree 
of the President passed in the Council of Ministers. 
Elect ons to the Municipal Council are fought on party 
lines. The mayor is, generally, the head of the winn- 
ing party. Disputed elections are referred for adju- 
dication not to the municipal council but to the prefec- 
tural council. During the period, the municipal 
council remains suspended, routine work is carried 
on by a delegation of three to seven members 
appointed by the President of the Republic. The 
delegation ceases to function after new elections. 

The government of Paris. 

The government of Paris needs special mention 
as it differs from the. administration of the other cities 
of France. It has iio mayor but prefects, vi*., 

1. the prefect of police and 

2. the prefect of the Department of the Seine 

which includes Paris. 

The functions relating to the police are performed 
by the former and the rest of the functions of a mayor 
are performed by the latter. The prefects are appoin- 
ted by the President on the advice of the Minister of 
the Interior. Paris is divided into twenty arrondisse- 
ments. Each arrondissement sends four members to 
the municipal council which thus consists of eighty 
councillors. The chief executive authorities of the 
anondissements are known as mayors. The city 
administration is not under the control of the council 
though it votes the budget and carries out certain 
other functions. The general council of the depaa- 
ment of Seine consists of the members of the munici- 
pal council of the city with a few more returned from 
communes outside the city. There is thus corrplete 
centralisation so far as the administration of Paris is 
concerned. 

Inspite of the dissatisfaction of the resi- 
dents of Paris with the existjug arrangemepts, nothing 


The govern- 
ment of 
Paris 



104 


POLITICAL SCIENCE 


Centralisao 
tion of 
control 


is done to give the Parisians home rule in thefr civic 
affairs. Even the maydrs of the twenty arrondissc* 
ments into which Paris is divided are appointed by the 
central government. They are just like sub-prefects 
though they are known as mayors. Method of appoint- 
ment and functions of these mayors resemble 
those of sub prefects. 

The central government and local bodies. 

Things have changed greatly in France since the 
Napoleonic days of complete centralisation. Decen- 
tralisation has taken place both as regards powers 
and staff. The communes can elect their own mayors 
now though they were appointed by the head of the 
State during Napoleonic regime. Similarly, the mem- 
bers of the General Council, Arrondissement Council 
and Municipal Council are no longer appointed by the 
central government but are elected by the people. 
General and municipal councils were purely delibera- 
tive bodies in the past i>ut considerable executive power 
has been acquired by them in recent times. 

Inspite of this decentralisation, considerable 
administrative supervision is still exercised on ihe local 
elective bodies. The Central Government can dissolve 
local councils. The prefect can suspend the municipal 
council for one month. U can be altogether dissolved 
by the President. The mayor can be suspended by the 
prefect for one month, by the Minister for the Interior 
for three months while the President can dismiss him 
Local councils have to provide ior certain expendi- 
ture which is compulsory. If they do not do so, the 
President of the Republic can supply money in the 
(jase of a department and the prefect in the case of a 
Commune. An official rate can be imposed on the 
citizens for balancing the budgets. I^esolutions of the 
General Council can be set aside by a simple decree 
in certain cases. As already stated, there is almost 
complete centralisation in the case of Paris. 

.. . The local government of France,” writes Coles 
iS centralised in very^minute detail, so that it is 
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necessAry to acquire permits and authorisations from a 
great number of department^ of State before quite 
simple pieces of local work can be put in hand. The 
fencing-in of a held which borders on a main road, 
for example, requires the consent of nineteen different 
authorities, each necessitating a separate application 
to Paris. This state of things has now been recog- 
nised to have become an administrative nuisance, and 
thorough-going reforms are from time to time demand- 
ed.” Another writer thus sums up the merits of the 
system : — 

“ Among schemes of centralized local government, 
the French have built the best of all. Their system 
is peculiarly well suited to the needs of a country in 
which the national government insists upon retaining 
control over the local authorities. Centralization is 
its es'-ence, centralization raised to the n"^” power. 
All authority Converges inward and upward. It is a 
system that can be chartered in the form of a perfect 
pliramid. There is in France no recognition of the 
principle (so freely accepted in England and the 
United States) that every city and county has a self- 
evident right to conduct its own affairs in its own way, 
free from rigid supervision by the central authorities 
except in so far as such superviaion is clearly demand- 
ed by the general interest. France is a highly centra- 
lized republic as respects all branches of its govern- 
ment. There is no division of powers between the 
nation and its component parts. There are no inde- 
pendent spheres of governmental authority. The 
French republic is not a federation of eighty-nine 
departments; it is a unitary state which has been mapped 
off into ninety-nine departments for the more conveni- 
ent performance of governmental 1 unctions. The 
departments, in their turn, have been subdivided into 
arrondissements, but the divisions and the subdivi- 
sions are alike mere creatures of the nation* they 
have no inherent powers. The Minister of the Interior 
at Paris just presses a button and a host of local func- 
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tionaries — prefects, sub-prefects, and mayors - iiasten 
to do his bidding. All th% wires run to Paris.” 

According to Lord Bryce, it has not been possi- 
ble to effp.ct decentralisation on account of the follow- 
ing causes : — 

1. Schemes for decentralisation have always 
been opposed by the permanent civil service which 
does not like to part with power. 

2. Deputies, senators and ministers also resist 
schemes for decentralisation as they lose their patron* 
age in that case. It is this patronage that enables 
them to win the support of their constituents. 

3. The control of the cential government pre- 
vents local bodies from becoming potential source of 
open rebellion or conspiracy. 

4. The French people do not want a large 
measure of local self government. “ They have no 
such dislike to being governed as used to exist, and to 
some extent exists -itill, in England and America ; at^d 
they care much more for being governed well than for 
governing themselves.’* 


Local bodies in Great Britain. 

« 

Departments of the Central Government do not 
Local exercise the same amount of pressure on local bodies 

as is exercised by the central government in France. 
Britain. Great Britain, the central government can influence 

the local bodies only through inspection, audit or 
grants-in-aid given on conditions ensuring efficiency 
and by an insistence on the standards of competence 
in the municipal staff. Local bodies carry out their 
own policies, but subject to such poweri| of direction 
and control as are retained by the central government* 
They appoint, subject, it may be, to regulations as to 
qualiflbations, their own staff, and raise in the main 
their own revenue. The local officials are the servants 
of the elected representatives of the locality and not 
officers of the central government, sent down to cairy 
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out part of the work of the central government. The 
will that operates in the sphere of local administration 
is that of the people of the locality and not that of the 
government. 

Local Government in U. S. A. 

The machinery of local government in U. S. A. is 
mainly elective. The government of the citif^s is of 
three types vie. 

1. that of a mayor and council 

2. that of an elected board of commissioners 

3. and that of a city manager, chosen by a small 
elected body. 

Counties are governed by county boaids. “In 
addition to these, however, there is a whole host of 
particular authoriiies, sanitary boards, parks and 
drainage boards and the like, recalling the confusion 
of local government in nineteenth-century England." 
Xbe central government exercises little control over 
local bodies though, during the last fifty years, things 
have been drifting in the opposite direction. 

Local Government in India* 

Before the Reforms of 1919, local self government 
in India resembled the French system. The District 
officer who was the chairman of the district boards 
and often of the municipalities was more an agent of 
the central government than an executive officer of the 
local body carrying out its will. He occupied the 
same position as does the prefect in French Depart- 
ment. He was just as much the eyes, ears and arms 
of the provincial government as when functioning as 
revenue officej: or district magistrate. Local govern- 
ment was a part of his varied activities. It was his 
will that operated and not the will of the local bodies. 

The MontagU'Chelmsford report, however, em- 
phasised the need of having as much popular control 
as possible ip local bodies and th^ desirability o| 
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securing the largest possible independence for»tbein 
from outside control. Th^ Government of India Act 
of 1919 transferred the local government to the control 
of ministers. In all provinces, the elected element in 
local bodies was increased and the executive power 
was passed over into the hands of the elected assem- 
blies. Local bodies were clothed with enhanced 
power and were freed from official control. The ex- 
periment, however, has not been an unqualified success. 
“ The only effective powers possessed by provincial 
governments, namely those of suspension and dissolu- 
tion, have left the ministers powerless in the face of 
misconduct calling for less drastic treatment, where 
spur and rein were needed, the ministers were only 
given a pole axe.... The mistaken idea of freedom from 
provincial control appears to have had the most un. 
fortunate results in India. Some local bodies have 
been allowed to continue in evil courses with compa- 
rative immunity till maladministration has become 
almost a habit and, even when the cup is full, minis- 
ters are sometimes afraid to make use of their fidSi 
powers through fear of political consequences. There 
should be surely little gound for resentment w'hen con- 
trol is exercised by a responsible minister. It is signi- 
ficant that, where, as ip Madras, the authority at the 
headquarters of the province has made use of a system 
of specifically earmarked grants in aid to keep a con- 
trolling hand on district board administration, the fall 
in efficiency has been far less .” — {Report of the Statu- 
tory Commission^ 1930), 
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Q. 12. Is party government inevitable 
under Representative Government ? Describe 
the*French party system. What do you know 
of the part played by parties in selecting candi- 
dates for the French legislatures. 

Ans. According to Mill, representative govern- 
ment is said to exist in a country where the ultimate 
controlling power rests with the representatives elected 
by the people. Democra:;ie%may be direct or indirect. 
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In direijt democracies, people rule themselves. In 
indirect democracies, people rule through their repre- 
sentatives. In big States, we»can have only represen- 
tative democracies. Where great numbers of persons 
are concerned, it is definitely better that they do not 
decide and deliberate themselves but chose a few to 
act for them. As representatives are to be elected by 
the people, it is essential that people should organize 
themselves in groups. If a person holding certain 
views is to be elected, he must be backed by all those 
who hold similar views. Moreover, il constituencies 
are big, the choice of a candidate is not an easy affair. 

Local parties must grow up to select the candidates. 

“Without some party authority recognized as entitled 
to recommend a candidate, the voting strength of the 
party might be dispersed among competing party 
candidates, many electors not knowing for \\bom they 
ought to vote." * 

The party also binds together in the legislature 
those persons who hold similar views. That is the 
ohTy way in which people can effectively advocate the 
cause abcut which they are agreed. The need for 
party organisation is the greatest in countries with 
parliamentary form of government as the executive 
there takes its complexion from the complexion of 
the legislature. The government of the country is 
carried on by the leaders of the majority party in the 
assembly while the leaders of the minority party form 
the opposition. Such a scheme cannot work without 
some sort of dkcipline that may keep the members 
loyal to their party and true to their constituents. 

Parties, moreover, by extending a helping hand, 
enable poor, though otherwise capable candidates, to 
enter the legislature. 

Parties in France. Parries in * 

France. 

In France, there were no parties before Revolu- 
tion. Parties can never exist openly under despotic rule. 

Even after Revolution, no clearly defined parties emer- 
ged out of the turmoils and chaos which followed in 

• 
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its wake. In 1849» Franca had four distinct • parties, 

Vf*., 

« 

1. The Monarchists. 

2. The Conservative Republicans. 

3. The Radical Republicans. 

4. The Socialists. 

Many other groups emerged later on as these 
parlies failed to represent diflferent shades of public 
opinion in France. There were two main parties in 
the French National Assembly (1871*1875) viz., 

1. The Monarchists and 

2. The Republicans. 

Republicans were in minority but they were ably 
led. The Monarchists, though in majority, were 
hopelessly divided among thernselves. The legiti- 
mists supported the claim of the Bourbons the Orleanists 
those of the House of Orleans and the Bonapartists 
supported the cause of the captive Emperor. Rerjiib- 
licans were returned in majority in the general elec- 
tion of 1876. Republican party suffered a split in 
1882 and a new party consisting of the radical element 
grew out of the Republican party. The new party 
was called Radical •Party. In 1882, once again, 
France came to have four main parties viz., 

1. The Conservatives. 

2. The Republicans. 

3. The Radicals. 

4. The Socialists. 

As none of the party commanded an absolute 
majority in the chamber, ministries were coalition 
ministries and like all coalition ministines were short- 
lived. 

Tiiroughout the last forty years, political groups in 
the country as well as in the Chamber have been freely 
changing their names. They have constantly been in 
the process of formation and re formation. It is 



Ill 


t^E CONSTITUTION OF FRANCE 

difficultto say how many parties exist at the present 
time and for what each Mrty stands. Different 
classifications are given by different reference^works on 
French party system. Even the most stable parties 
are apt to suffer from splits. It is difficult to regard 
French political parties as parties at all ; they are 
rather groups, loosely organised, constantly changing in 
personnel. Splits and secessions take place so much 
oftener than elections that '‘the phenomenon of a group 
which has no ascertainable vote in the country (because 
it is a split from a larger group) wandering irre ponsi- 
bly about the Chamber and making and upsetting 
Cabinets, is not at all unusual. Nor is this because 
France is hopelessly torn, as some of the newer conti- 
nental nations are, between religious, economic, and 
racial factions which cannot by any known means be 
reconciled in a sinjgle party or parties. Aside from 
the communists and the extreme Right, there is no 
really irreconcilable party in France, and even the 
troubles of the minority in Alsace appear to be calming 
down.” 

The French political parties ‘. — There are twenty 
of them according to the latest reliable count, as well 
as a handful of persons so independent that no party 
can contain them. These can bh grouped under three 
headings viz. Right, Centre and Left. We may dis- 
tinguish the following more important parties from 
among this group of twenty : — 

Royalists and members of the Action Francaise 
are at the extreme Right. They are known as Inde- 
pendents. Next to these, at the Right, are the 
followers of the Action Liberal e Populaire, forming 
the clerical ijarty, and various other Conservatives. 
The next parties are the Progressites, Republicans of 
the Left, Republican Democrats, and Radical Demo- 
crats, Towards Left, we have the Radical Soaialists,. 
the Republican Socialists, and the Unified Socialists 
At the extreme Left are the Communists. Besides 
these main groups, there are smaller groups known as 
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Dissident Socialists, Clemencists, Christian Democrats 
and even *Non*Inscrits.* 

( 

In the Chamber, the strength of the principal 
groups (effectives in the Session of December, 1930) 


was as follows : — 

Right — (a) Democrates Populair 18 

(b) Union Republicaine Democratique 85 

(c) Action dem et Sociale 64 

(d) Republicianes de Gauche .. . ... 64 

(e) Gauche Sociale et P^dicale .. 17 

(/) Gauche Radicale ... 6 

Left— (a) Independent de Gauche ... ... 22 

(6) Republicianes Socialistes ... ... 15 

(c) Radicale et I^dical Sofcialists ... 113 

(d) Parte Socialist Francais 14 

{e) Socialistes U>7 

(/} Communists 9 

(g) Independents 41 

No groups 20 


Dr. Finer thus describes the policies of the 
•different wings from Right to Left : — 

“ All on the Right are normally in agreement 
upon authority and efficiency, but on the Left there is 
serious difference, for the Socialists look to a situation 
where there shall be rather strict governmental control, 
and the Communists are rather more extreme in this 
respect, yet both would be prepared to overthrow a 
bourgeois government at the present stage of social 
development which attempted to use the strong hand 
for capitalistic purposes, except repression of the 
Catholic Church, while the Socialists, for concessions, 
would oe prepared not to enter a Government, but at 
least to vote for a coalition of Left Parties, but would 
abandon these on the first signs of forceful capitalism, 
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Then the main wings differ as to the parliamentary 
system ; the Extreme Right, looks to a dictatorship 
(monarchist) and always the strengthening of the per- 
manent Executive power, i. e.^ the President, and 
hence at present favours the idea of the Separation 
of Powers to restrain the assemblies and increase the 
unchallengeable stability of the Executive. Thence, 
leftwards, through all shades of difference, the groups 
become more and more republican. On the extreme 
Left, appear the Socialists and the Communists, some, 
but not all, of whom at least speak in terms of political 
dictatorship. Nor is that all : Other elements disturb 
the simple division into Right and Left. Such are 
nationalism and internationalism, and Catholicism and 
Secularism. From the Extreme Right to the Radical 
Socialists, there is a strong, at the extreme, a ferocious, 
nationalism; but ip* the middle of the Right this, on 
the proper occasions, tempered by ultra monatism ; 
while, at the Radical Socialists, a rational recognition of 
the p ropriety of international peace, and therefore of 
reciprocal abnegation, begins to operate, and finds 
its extreme expression in the internationalism of 
Socialists and Communists.” 


Why France has so many parties? 

The following factors account for the large number 
of parties in France : — 


Why 

France has 
so many 
parties. 


1. The French political history lacks continuity. Chequered 
Between 1791 and 1870, t.e , during a period of eighty 
years, France bad no less than eleven constitutions. 

None of these constitutions has survived. The present 
system of government in France is based upon the 
constitutional laws of 1875. The vicissitudes of resto- 
rations and * dictatorships have left behind certain 
irreconcilables who have formed separate groups and 
parties. Before 1875, the French could njt agree 
even upon the fundamentals of the government. It 
is only since that date that republican form of govern- 
ment has universally been regarded as the best form 
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of government. Even now there is a small group of 
irreconcilables, forming the Communist party. 

2. Socialism and clericalism. Whereas socialism 
has created divisions among the parties of the Left, 
clericalism has created divisions among the parties of 
the Right. 

3. French temperament. The French take a 
general pride in intellectuality and what it implies — 
love for rhetoric, controversy and action. This accounts 
for the short-lived career of French parties. The majo- 
rity of Frenchmen take no active interest in politics. 
Fifty-four per cent of the population of France is rural, 
interested more in stability than in political innova- 
tions. Shut off from the influence of the towns, they 
are under the influence of the clergy. They w'ould 
show extraordinary sensitiveness jn personal affairs 
but would be least perturbed by important political 
controversies. 

The case is different with the urban popuLtitSh. 
In 1848, seventy six per cent of the people lived in 
communes of less than 2,000 inhabitants, but the 
growth of industry, finance and corntnerce has resulted 
in considerable urbanization. But the dweller of a 
tow'n is extremely individualistic and such a spirit can 
hardly accommodate itself to established order of things. 
Munro remarks that an average Frenchmen goes 
seeking for some political issue on which he may 
dilTer from bis fellow citizens rather than for one on 
which he and others may unite. Yet the French people 
always show a united front when faced with a grave 
national emergenc^y. “ Did there ever appear on earth,” 
asks^Tocqueville, ‘another nation so fertile in contrasts, 
so extreme in acts, more under the domiibn of feseling 

and less ruled by principle so fickle in its daily 

opinions and tastes that it becomes at last a mystery 
to itself... qualified for every pursuit yet excelling in 

nothing but were endowed with more heroism 

than virtue, more genius than common sense 

the most dangerous nation of ^Europe, and the one that 
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is surest to Inspire admiratioD, hatred, terror or pity 
but never indifference.” 

4, Parliamentary procedure^ The custom of 
putting government measures in charge of rappor- 
teurs, the system of interpellation and the older 
system of organization of Committees in the Chamber 
may be regarded, from different points of view, both 
as the cause and effect of the ephemeral nature ot 
French parties. System of entrusting governmental 
measures to the rapporteurs has led to divided res* 
ponsibility and weak leadership. * Interpellations help 
to keep the parties in a state of flux.’ 

5. Cabinet has no power to dissolve the Cham- 
ber. As the Cabinet cannot compel a group to chocse 
between it and a contest before the people, while 
the groups have full power to undermine and over- 
throw a government, there is everything to encourage 
tbe formation of group. For even to command ten or 
fifteen votes is to become an arbiter of the fate of 
go'.^offtments, and to become ‘ ministrable.’ It is for 
this reason, quite as much as out of any intellectual 
honesty, that France has so many groups. There is 
nothing to check tbe transformation of a caprice, as 
well as a sound intellectual doubt, into a new party. — 
Finer. 

Party organizations and selection of candidates. 

In France, local caucuses play a far greater part 
in selecting candidates than in England, for neither the 
principle nor the organization of nation-wide political 
parties has been accepted as a necessity. A large 
number of parties exist but so little do they possess the 
organizational qualities usually needed, that they ^e 
called groups.* They have not the continuous history 
of the political parties of England, Germany and 
the U.S.A. There is no party discipline worth speak- 
ing of except in the Socialist and Communist parties 
and there are rapid and unforeseeable changes 
of party and group organizations, under the influence 
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of well expressed novel doctrines. Various ' associa- 
tions support candidates in elections without direct 
affiliation to groups. The economic ruling classes, 
the big industrialists, the great financiers and commer- 
cial magnates support the parties of the Right with 
funds and propaganda. Quite a good number of 
candidates fight elections independently. An average 
Frenchman is individualistic in temperament and 
readily supports a candidate, not standing on party 
ticket. These are also supported by local election 
caucuses which are self-contained electors, sometimes 
composed of government officials or their close friends* 

Results of the multiple party system in France. 

Under multiple party system, the government 
is weakened and its tenure of office becomes uncertain. 
It is very rarely that government "Commands absolute 
and safe majority. Ministries are always coalition 
ministries and their lives bang by a very delicate 
thread. It is almost impossible for them to e^Jwirk 
upon any bold policy. French Cabinets are thus much 
weaker and less stable than English Cabinets. Between 
1873 and 1928, France had no less than sixty-eight 
cabinets. The average life of each Cabinet thus was 
not more than ten manths. 

New Cabinet is not entirely composed of new 
members. Change of ministry in France does not 
mean complete renewal of offices. From one-half to 
three-quarters of the members of the outgoing ministry 
generally serve in the new ministry. 

Between 1873 to 1928, France had no less than 
thirty eight different Prime Ministers. Each Prime 
Minister remained in office on the average not more 
than eighteen months. The following fable gives the 
total length of service as Prime Minister : — 


Duration 
Under six months 
6-12 months 


Number 

10 

U 


• • • 



THB CONSTITUTION OB FRANCE 117 


Quration. 

12-18 months 

# ... 

Number. 

3 

18-24 „ 


5 

24-30 „ 

• • • 

1 

30-36 

• « • 

2 

36-42 .. 

• • • 

1 

42-48 „ 


0 

48 months and over 

• • • 

4 


{Finer s Theory and Practice of Modern Govern- 
ment], 

This small span of life takes away much from the 
value of the Prime Ministership. Within a short 
period, it is impossible for the Prime Minister to give 
an effective shape to’his policy or to leave an abiding 
impression of his personality and work on the Govern- 
ment of the country. 

•-Sense of collective responsibility can never develop 
under such a system. 

Finer on French Party system account 

of the French party system may best be summed 
up in the following words of Dr. Fmer : — 

For France, there is most difficulty, for porty 
organization, which manages elections, compels the 
electoral conformity, and controls the parliamentary 
activity, of members, is existent only in three parties, 
namely the Radical-Socialists, the Socialists and the 
Communists, and of these parties, the Communists are 
of recent parliamentary advent, the Socialists have had 
a chequered history, and the Radical-Socialists do ‘not 
and cannot enTorce discipline, and moreover, began to 
organise only at the beginning of the twentieth century. 
From election to election the names of the organizing 
groups and committees change, from constituency to 
constituency, the labels of the candidates vary though 
they may be sponsored by the same Parisian head- 
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quarters, and later meet in the same group in the 
Chamber ; from electior^ to election the names and 
membership of the campaign blocs and cartels^ the 
unions^ the federations and the alliances are trans- 
formed ; from parliament to parliament the groups 
of the Chamber freely change their names. No wonder 
that the official electoral statistics have an ever- varied 
classification since 1871. Moreover, it is difficult to 
compare the parties of before 1871 with those after. 
Not until after 1914 was there a regular official group- 
ing, when it came about by a rule of the Chamber of 
Deputies requiring the inscription of names in groups 
for the purposes of representation on the Parliamentary 
Commissions. — [Finer*s Theory and Practice of 
Modern Government]. 

Q. 13. Examine the influence of the theory 
of separation of Powers on practical politics in 
France. 


The present 
French con- 
stitution 
is not based 
upon the 
tneoTj' of 
separation 
of powers. 


Ans. The theory of separation of powers Jhagan 
in France. It was invented by Montesquieu who des- 
cribed it in his monumental work VEsprit des Lois, 
Book XI. The theory was very popular during ibe 
revolutionary era in France. The French National 
Assembly of 1789 laid-down the principle and divided 
the executive power from the legislative power. The 
members of the executive were not to be appointed 
from the legislature. In fact, it was decided that no 
member of the National Assembly or future Parlia- 
ments should be a minister within four years of the 
termination of his membership, nor accept any gift, 
office, pension, salary or commission from the executive. 
The executive, on the other band, was denied all 
legislative powers ; it was not to be allowed to issue 
decrees. The principle of separation of powers was 
given up in some of the subsequent constitutions but 
was ufually resuscitated in others. It was, however, 
not mentioned in the constitutional laws of 1875 which 
provide the frame work ot the present French Govern- 
ment* 
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In ^1875, France adopted the cabinet system of 
government which is a negation of separation of powers. 
The members of the Cabiilfet are usually appointed 
from the legislature and are responsible to it for their 
elections. The President is not directly elected by the 
people but by the legislature. The only traces of the 
revolutionary belief in the separation of powers is to be 
found at present in the separate administrative courts 
to try the officers in their official capacity. The con- 
stitution denies to the ordinary Courts the power to 
judge executive officials for a fault committed in and 
by reason of the public service. Similarly the consti- 
tution denies the povers to the Courts of the Justice to 
declare a law made by the Chambers constitutionally 
invalid. 

Q 14. SuRitnarise the main facts about 
French Constitution. 

Ans. The present government of France is 
based upon the laws of 1875. The constitutional laws 
of -4^5 ^ cannot be called a constitution 
because they are fragmentary and scattered and lack 
completeness and coherence. These were amended 
subsequently in 1879, 1884 and 1926. The Chambers 
have the right by separate resolutions, taken in each 
by an absolute majority of votes, ‘either upon their own 
initiative or upon the request of the President of the 
Republic, to declare that occasion has arisen for a 
revision of the constitutional laws. After each of the 
two Chambers has come to this conclusion, they meet 
together in National Assembly to proceed with tuc 
revision. The acts effecting revision of the constitu- 
tional laws, in whole or in part, are passed by an abso* 
lute majority of the members, composing the National 
Assembly. Th* National Assembly sits at Versailles 
and not at Paris where the Senate and the Chamoer 
c iDeputies meet. 

The President. 

The President of the Republic is chosen by an 
absolute majority of votes o| the Senate and Chamber 
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of Deputies united in National Assembly. He is elected 
for seven years and is eligible for re-election. He 
possesses the following itrlportant powers ; — 

1 . He has the initiative of law concurrently with 

the members of the two Chambers, 

2. He promulgates the laws when they have been 

voted by the two Chambers ; he looks after 
and secures their execution. 

3. He has the right of pardon. 

4. He disposes of the armed forces. 

5- He makes appointments of all civil and 
military officers. 

6. He presides over State functions. 

7. Envoys and Ambassadors of Foreign Powers 

are accredited to hin\ 

8. He can dissolve the Chamber of Deputies 

before the expiration of its normal term with 
the concurrence of the Senate. 

9. He is responsible only in case of high treason. 

10. He negotiates and ratifies treaties. 

The President can be impeached by the Chamber 
of Deputies only and tried by the Senate. The 
ministers are appointed by the president. 

Nominally, the powers of the President of France 
are not less imposing than ibose which the President of 
XJ.S.A, can exercise but actually as every act of his is 
to be countersigned by a minister, his powers count 
for nothing. * The President is more or less of an 
ornamental cipher in public affairs. Milletand, who 
al6ne of recent Presidents seriously attempted to dictate 
policy, found it impossible. But, al an ornament, 
the President is very well-equipped ; his official salary 
is extremely high and enables him to entertain foreign 
political leaders (which is now his main job) in a 
thoroughly satisfactory manner while retaining a 
reasonable income for his own purposes. 
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The Chamber of Deputies. 

The Chamber of Deputies has at present 612 
members* elected by manho(^ universal suffrage. The 
voting takes place in single member constituencies. 
No person can be a candidate for more than an elec- 
toral area. In case of a vacancy through death* 
resignation, or otherwise, an election takes place 
within a period of three months counting from the 
day on which the vacancy occurred. Vacancies 
occurring within six months preceding the next gene- 
ral election for the Chamber are not filled. The 
Chamber is elected for four years though it may be 
dissolved earlier by the President with the concurrence 
of the Senate. Money bills can be introduced in the 
Chamber of Deputies only. Commissions of the 
Chamber play a very important role in the passing 
of legislation. 

The Senate. 


The Cham- 
ber of 
Deputies 


Senate 


-^■Sgn^ors are not directly elected. They are 
elected by electoral colleges consisting of 

(а) deputies whose constituencies lie within the 
department ; 

(б) the members of the (departmental council ; 

(c) the members of the council of arrondisse- 
ments ; 

id) delegates from the municipal councils. 

The Senate consists of 314 members. It is elected 
for nine years, one-third retiring after every third year. 
On the first or second ballot, a clear majority is neces- 
sary for electiou, ou the third ballot, a relative 
majority is sufficient. No body can be elected as a 
Senator before the age of forty. Representation in 
the Senate is heavily weighted in favour of rural 
areas ; thus the department of the Seine, Paris, 
with over one half the population, chooses only one- 
ninth of the senatorial electors, and in the composition 
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The Cabinet 


of the electoral colleges generally, though there is 
since 1884 an element of proportionality, the large 
towns are badly reprecented. The distribution of 
seats, the method of election and the age of Senators, 
all go forwards securing that the Senate shall be a 
body generally conservative and intent tb preserve 
status quo. “ The legislative powers of the Senate and 
the Chamber of Deputies are equal. The money 
cannot, however, be introduced in the Senate. The 
Senate, moreover, has got judicial powers in so far as 
it constitutes the tribunal for the trial of the Presi- 
dent ind other important officers of the State. The 
President can only dissolve the Chamber of Deputies 
with its concurrence. When deadlock arises, one of 
the two houses gives way. The Senate seldom rejects 
the bill passed by the Chamber though it may cause 
inordinate delays. The constitution make no provi- 
sion for solving the deadlock. 

The Cabinet. 

Nominally, the President appoints the miiv^^s 
but actually ne appoints only the Prime Minister who, 
in turn, suggests the names of his colleagues. The 
ministers are responsible not to him but to the legisla- 
ture. According to Article 6 of the constitutional law 
of February 25, 18*^5, 'the ministers are collectively 
responsible, to the Chambers for the general policy of 
the Government, and individually for their personal 
acts. The membeis of the Cabinet may be drawn 
from the legislature or even from outside. Cabinet 
meetings are of two kinds : — 

{a) the Council of Ministers at which the Presi- 
dent of the Republic presides and offers advice; 

ib) the Council of Cabinet at which he s not 
present. 

French Cabinets are short-lived. The average 
span of life does not come to even one year. The two 
main reasons for the instability of French ministers are 
the multiple party system and the absence of the power 
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of dissolution on the part of Cabinet. The power of 
interpellation possessed by the Deputies also places the 
Cabinet at the mercy of the Chamber. 

Judiciary. 

The French Courts are divided into two classes* 

viz.y 

1 . those dealing with ordinary law and 

2. those dealing with administrative law. 

Those dealing with ordinary law include 

(а) Juctices of the Peace. 

(б) The Courts of First Justice or Tribunal 
d' artondissements. 

(c) The Court of Appeal* 

{d) The Court* of Assize. 

(e) The Court of Cassation which is the supreme 
appellate tribunal. 

TBo§?' dealing with administrative law : — 

(а) Prefectoral Council in each department. 

(б) The Council of State. 

There is a Court of Conflicts to decide cases of 
doubt as to jurisdiction. 

Local Government. 

The largest unit of local government in France is 
the department which is sub-divided into arrondisse- 
ments ; arrondissements are sub-divided into Cantons 
and Cantons are subdivided into Communes. There 
are 89 departments and about 37,000 Communes. The 
chief administrative authority of the department is* the 
prefect who is appointed from Paris. There is, in 
addition to the prefect, an assistant, a secretary 
general and three councillors who form the adminis- 
trative court of the department. The prefect wields 
almost despotic powers. There is a General Council 
in each department, whose members are elected for 
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six years, one-half of them retiring every third year. 
The sub-prefects are the chief executive authorities of 
the arrondissements. Arrondissement councils possess 
only nominal powers. Cantons are merely convenient 
electoral areas. Bach Commune has a municipal 
council and an elected mayor. Mayor may be dismissed 
by the President or suspended by the prefect for one 
month. The Prefect can even annul the acts of the 
Mayor and the Council in certain cases. Subject to 
this control, the Council has a general management of 
local affairs. 

In France, it is not so much the will of local 
Councils that prevails as the will of the Central 
Government. It cannot, however, be denied that 
Napoleonic centralisation no longer prevails as some 
decentralisation has taken place both as regards staff 
and power of decision. 



The 

Constitution of India 




THE CONSTITUTION OF INDIA 


Q. 1 . Trace the changes in the constitution 
of the Indian Government up to the cioae of the 
18ih century. 

Ans. Our constitution is the result of gradual 
evolution. This general evolution up to the close of 
the 18th century tojk place by various constitutional 
Acts. Tke most important of these were the 
Charters of 160 0^ Regulating Act of 17 73, 

the Amending Act of 1731 ^ Pitt's India Act of 
1784, / 

r 

h 

Other minor charters were those of 1669, 1677, 
1683,1686,1693-4,1726, 1730, 1734, 1753, 1754, 
and 1758. 

iiThe Important Constitutional Acts. 

The Charter of 1600. This was granted for the 
formation of the East India Company, to a body of 
London Merchants in order to “ keep the honour of 
British Nation, the wealth of British peop le, the 
increase of British navigation, and the advancement of 
lawful traffic for the benefit of British Common- 
wealth." 

Its provisions : — 

(a) The constitution of the Company — (») The 
total number of members who were incorporated in 
the Company was 217. 

(ii) Further admissions to membership depended 
upon the candidates being either a son, 21 years of 
age, of an original member \ or being an apqpentice 
or a servant or a factor of the Company or simply 
being elected to membership by the general body or 
the court. They were persons to offer suitable con- 
tributions to tbe capital of the Company* 
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Its privile- 
ges. 


Its legisla- 
tive powers 


{«'») A Governor was to be elected annually by 
the members. He was to be the chief executive 
official of the Company. * 

(n>) Twenty-four Committees, each consisting of 
an individual, were to be annually elected by the 
members and the company’s work was to be distri- 
buted among them ; the assembly of the Committee 
was called the ‘Court of Committees’ to distinguish it 
from the ‘General Court’ or the general body of mem- 
bers. The twenty-four committees later on came to 
be designated the Board of Directors. 

(b) Privileges of the Cooipany — (f) It was to 
have the exclusive right of trading between the Cape 
of Good Ho pe and the Straits of Magellan for fifteen 
years- 

{a) The Company were npt to trade in any 
country belonging to a Christian Prince or State which 
was in alliance with England, without the permission 
of the said Prince or State. 

Uii) The Company were allowed to grar> IwtStes 
of trade to others. 

(iv) A command was issued to subjects that 
violation of this privilege of the Company was liable to 
punishment, ♦ 

(c) Legislative powers of the Company — (i) The 
Company might assemble themselves in any conve- 
nient place ‘within our dominions or elsewhere’ and 
there ‘hold court’ and ‘make, ordain and constitute 
such and so many responsible laws, constitutions, 
orders and ordinances as to them shall seem necessary 
for the good Government of the Company and of all 
factors, masters, marines and other officials and for 
the advancement of traffic and trade,’ , 

{a) They might impose pains, penalties and 
punisiments for the observation of these ordinances. 

{Hi) Their laws and punishments were to be 
reasonable and not contrary or repugnant to the 
statutes of England. 
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id) The nature of the commercial working of 
the Company — (i) Tbere *vas do joint stock. The 
Company came under the cl ^ JBLa gu late d »..£dQia^ 
pa^es, 

(u) There is no menlion of qualifications to regu- 
late the voting power of ihe members. There appears 
to have existed equal voting power for all members 
irrespective of the amounts of their contributions. Any 
member appears to have been eligible to be elected to 
the Committees. 

(iiii We do not know about the capital of the 
Company in the original charter. 

II. The Charter of 166 1. 

(t) It introduced permanently the principle of 
“joint Stock.*’ 

(tt) It allowed a vote in the general Court of 
Proprietors, to the holder of £500 stock. 

holder of £1QQ stoc k could be elected on 
a “Committee,’’ 24 of whom formed the Court of 
Direciois aud with the Governor managed the affairs 
of the Company. 

(ir) The Company were •empowered to appoint 
governors and other officers for the government of 
fortresses, to despatch ammunition and war material 
for defence of their fttecories, to erect forts, and to 
appoint commanders and other officers with power to 
make peace and war with non-Christian nations. 

(v) The Governor and council of each factory 

Were authorized to judge all persons living under them 

in causes civil and criminal. 

* 

Hi. Regulating Act of 1773. 

This Act was “for the better managemenf of the 
East India Company.’* The policy of the Act was 
“to remove the evils which had their operation in the 
constitution of the Company and the evils which bad 
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their operation in India.** It made radical changfds in 
the Corrpany*s Government both in England and 
India. 

Its provisions : — (») The qualification for a vote in 
the Court of Proprietors was raised from £500 to 
£1000 provided the latter stock was held for one year 
by the voter. 

Ui) A proprietor possessing £3000 capital stock 
was entitled to two votes ; if possessing £6000 be had 
three votes ; and when possessed of £10,000 he was 
given four votes. 

{iii) There were to be chosen six Directors for a 
term of one year, six for two years, six for three years 
and another six for four years. Every year six new 
directors were to be elected in ihe place of such whose 
term had expired, and the retiring Directors were de- 
clared incapable of being re elected. Thus every 
Director, instead of being annually elected as b efore , 
was to hold office for four years, a quarter of^cienrfiSm- 
ber being annually re-elected. 

{tv) It provided, for the Government of Bengal, a 
Governor General an^ four councillors in whom 
was vested the whole civil and military government of 
the Presidency. The first Governor General and the 
four councillors were named in the Act. Later on the 
patronage was to be vested in the Company. 

They were to hold office for five years and were 
not removable in the meantime, except by tbe King 
on the representation of tbe Directors, 

.They were bound by the votes of the majority of 
those present at iheir meetings. In case of an 
equal division the Governor-General was to have a 
casting-vote. 

(v) The supremacy of the Bengal Presidency 
over the other presidencies was definitely declared. 
Tbe Governor-General and Council were given power 
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to superiotendeot and control tbe Government and 
management of tbe Presidencies of Madras, Bombay 
and Bencoolen (in Sumatra). 

(vi) The Governor-General-in-Council was given 
power to issue rules, ordinances, and regulations for 
the government of the Company’s dominions. These 
regulations were to be registered and published in the 
Supreme Court. The King-in-Council could disallow 
them too. 

(oil) Governments of the two minor presidencies 
were required to send to the Bengal Government 
copies of all their regulations and orders, but tbe 
Governor-General and Council were not empowered to 
legislate for the territories of Madras and Bombay. 

A Supreme Court of Judicature was estab- 
lished in Bengal,* It consisted of a Chief Justice and 
three other judges. 

The Court was to exercise civil, criminal, ad mi' 
r1tll* 3}’*’KaiA» > c cc]esias( ical jurisdiction and to establish rule 
of procedure. Its authority extended to all British 
subjects residing in Bengal, Bihar and Orissa under 
the protection of the Company. 

However, the Supreme Court was not to have 
any jurisdiction over the Governor-General and the 
councillors. Offences committed by them were to be 
tried in the Court of King’s Bench in England. 

Appeals against the Supreme Court could be made 
to the King'in- Council, 

All offences of which the Supreme Court had 
cognisance were to be tried by a jury of British sub- 
jects resident in Calcutta. 

When ’'natives of the country were concerned, 
suits and actions could be heard by it where the defen- 
dant native had agreed to go to it. • 

{ix) The Governor General and Council were to 
act as Justices of the Peace and for that purpose to 
bold Quarter Sessions. 
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Criticism. 


ix) The Directors were to keep the TreasurjJ^ in- 
formed, within fourteen days, of their receipt of India 
dispatches, of the civil, military and revenue affairs cf 
Government of the Company. 

(xi) The Governor-General and Council were to 
obey the orders of the Court of Directors and keep them 
constantly informed of all matters relating to the inte- 
rest of the Company. 

ixit) Liberal salaries were provided for the 
Governor-General (£25,000 annually), Councillors 
(£10,000 annually) and judges (Chief Justice £60(X) 
and others £6000 a year), 

{xiii) All servants, high and low, were prevented 
from taking bribes and presents. 

(xiv) No private trade was to undertaken by 
the Company’s servants. 

N. B. The Act had defects of a serious nature. 
The system it established was imperfect. 

Firstly, the Act left the respective jurisdictions 
of the Suoreme Court and the Executive Government 
undefined. It. was silent on the question of jurisdiction 
of the Court to examine *the legality of the official acts 
of the Company’s servants. The Supreme Court 
claimed to serve writs on al! the inhabitants of the 
country and to make them plead before itself but the 
Governor General successfully resisted the claim. Also 
the Sipreme Court refused to recognise the jurisdiction 
of the Provincial or Country Courts. Then the Act 
was silent as to the jurisdiction over the revenue 
collectors of the Company for wrongs done in their 
official capacity. 

Secondly : The Act did not make clear as to what 
Law th» Supreme Court was to administer. Was it to 
administer the personal law of the dependant (Hindu, 
Mohammedan or English) or was it to administer the 
English Law in all cases. 
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ThMlyt Tb« act was defective in placing the 
Governor-General at the mercy; of his Council. 

Fourthly: The changes made in the constitution 
of the Home Government of the Company (in 
England) were not free from defects. The small 
holders of stock (12+6 in number) were disenfranchis- 
ed ; the Court of Directors became a permanent 
oligarchy. 

Fifthly: The control of the Governor General 
and Council over the other two presidencies was small 
and undefined. Yet the Act was a landmark in the 
constitutional -bistoiy of India. It ended the era of 
charters by the Crown and began the era of Parlia- 
mentary Acts. It distinctly recognised the political / 
functions of the Company. 

IV. The Amending* Act of 1781 (Bengal Judica- 
ture Act), 

This was passed to remove some of the defects cf Act of 1781. 
the RVgteTWr Act of 1773. 

provisions: — 

1. It exempted the actions of the public servants 
of the Company done in official capacity from tbe 
jurisdiclioc of the Supreme Court.* 

2. It tritd to settle questions relating to the 
jurisdiction of the Court over servants of the 
Company and the inhabitants of the country. The 
Couit was to have jurisdiction over all inhabitants of 

, Calcutta, but was to administer the personal law of 
f the dependants. 

The Company was to keep registers containing 
the names, occupations, etc. of its Indian employees.* 

The servants of the Company or of its British 
•officers, or of any Britisher in India were to be subject 
to the jurisdiction of the Court only in action^ for 
wrongs or trespass or civil case s by agr eemenJL of 
parties, but not in any matter of inb^ijgnce succes- 
sidn to goods, or anylnaller of 1>u3uess or contract. 
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5. It made clear as to what law was to *be *admi> 
nistefjpd by the Supreme Court. 

4. The Act recognised and confirmed the appel- 
late jurisdiction of the Governor General- in-Council 
or any committee thereof in cases decided by the 
country Courts. 

The Act empowered the Governor-General- 
in-Council to frame regulations for the provincial 
courts and councils from time to time. 

6. In the matter of rules and forms for the 

execution of process in the Supreme Court, due regard 
was to be paid to the religion and u sages ot the people 
of India, ' 

7. The existence of civil and criminal courts as 
established by the Governor-General independently of 
Supreme Court was recognised. 


8. It was not t,, have any jurisdiction in revenue 
matters concerning the rules and regulaii^iwi^^ by 
the Governor -General and Council. I’he regulations 
made by the Governor-General and Council for tbe 
Company Courts were not to require registration in 
the Supreme Court. 

V. Pitt’s India Act, 1784- ^ 


Act of 1784. 


Board^ of 
Control. 


As India Bill which distinguished between 
coumjercial and political dealings ot tbe Company aud 
which tried to replace the Court of Directors by a Board 
of i^veo Cgruittissipners and toe Court of Proprietors by 
nine Commissioners or Assistant was reje cted, Pitt's 
India Act was put forth and passed- 

Its provisions: — (i) A board of Commissioners 
for the affairs of India, popularly known aa-JjlcJBoard 
of...^onuol, was established. It consisted of tb^ 
.Xhaafce] l or of jJae Excheq uer, one of tFe Secretaries of 
State anTTour otherPrTvy Councillors appointed by 
the Crown and bolding office during pleasure. 
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They were empowered to su perip tepd. direct and 
cxjgtrol all acts* opelrations and concerns which relate to 
the c^yil or m ilitary- government or revenues of the 
territorial possessions of the East Indian Company. 
They were to have access to all papers and instru- 
ments of the Company and could demand copies of 
all minutes, orders and dispatches sent or received by 
the Directors. 

The Directors had to pay obedience to and to be 
bound by the orders of the Board. The latter might 
disapprove of or modify any of the dispatches. One 
of them was appointed its President with a casting 
vote. 

(it) A Committee of Secrecy of not more than 
three members (Chairman, the Deputy Chairman and 
the Senior Director) • was to be formed out of the 
Directors. Secret orders to India were to be trans- 
mitted by this body. 

({/*) I'he Court of Proprietors lost its chief 
governing faculty. It could no longer revoke or modify 
the proceedings of the Court of Directors. 

(iv) The Governor -Generars Council was reduced 

from four to three members including the Commander* 
in^Chief. * 

(v) The Presidencies of Madras and Bombay were 
to have a Goveruor and three councillors (instead of 
four at first) including the Commander-in-Cbief. 

(vi) The Governor-General, Governors of Presi- 
dencies, Commander-in Chief and Members of Council 
were to be appointed by the Court of Directors. 
They and other officers could be removed from office 
either by the Crown or by the Directors. 

(vfi) The control of the Governor -General and 
his Council over the governments of the other ^presi- 
dencies was enlarged and extended to all transactions 
about war or peace or expenditure of revenues. 


Committee 
of Secrecy. 


The Court 
of Proprie- 
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Criticism. 


Act of 1798. 


{via) The Governor-General-in*Council «vas not 
to enter into war or peace or treaty without the ex- 
press authority of the ‘Directors or the Committee 
of Secrecy. 

(»x) All British subjects were declared amenable 
to all courts of competent jurisdiction in India or 
England, for acts done in Native States. 

(x) A special court consisting of three judges, 
four peers and six members of the House of Commons 
was constituted for the trial in England of offences 
committed in India. 

(xi) Every practicable retrenchment and reduc- 
tion in expenditure over civil and military establish' 
ments in India was to be made. 

Thus the real power in the government of the 
country was transferred to the tVresident of the Board 
of Control. 

There was established a double Government- 
one by the Court of Directors who Q];pTiiiriiH the 
Company, and the other by the Board ofControl who 
represented the British Government. 

But the Board of Control was an institution which 
enslaved the Directors to its President and thus indi- 
rectly removed india*n questions from parliamentary 
politics. 

Very little of the administrative transactions of 
the Company’s government could be known outside 
the narrow body of the Board and the Court of Pro- 
prietors; the President of the Board was practically 
irresponsible. 

VJ. The Charter Act of 1 793. 

(i) This extended the trade monopoly of the Com- 
panyjor another term of 20 years. 

(ft) The Board of Control was to consist of five 
Commissioners and not six as before. Two of these 
five were no longer required to be Privy Councillors. 
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The salaries of the Board of Control were to be 
paid out of Indian revenues. 

(m) A statement of the Company’s aBairs at 
home and abroad, was to be laid annually before Par- 
liament. 

(iv) The Governor -General was empowered to 
appoint a Vice-Pre'^ident to act for him in his absence. 
The Commander-in Chief was not to be a member of 
the Governor-General’s Council (which consisted of 
three members). He, however, could be specially 
appointed. 

(v) The Governor General and Council were 
given extensive powers of superintendence, control and 
direction over the minor presidency governments in 
matters of war, peace, collection and application of 
revenues, empl :yment of forces and the civil and 
military Government of their territories. 

(vi) It empowered the Governors of the Madras 

and Bombay Presidencies as the Act of «m- 

po\Vfeiv.d Governor-General, to override the councils 
and act on their own responsibility. 

B. Minor constitutional Acts and 
Charters. 

(1) The Charter of 1669. By it the King granted 
Bombay to the Company for an annual rent of £ 10 
with powers of civil and military government. 

(2) The Charter of 1677 authorized the Com- 
pany to coin money at Bombay. 

(3) The Charter of 1683. It conferred on 
the Company full powers to raise military forces and 
to exercise martial law in case of foreign invasion 
or domestic ijpsurrection, A Court consisting of'one 
person learned in civil law, and two assistants was 
established to adjudge mercantile and maritime cases, 

(4) The Charter of 1686. It empowered the 
Company to raise naval forces, to appoint admirals and 
other sea officers, and to coin money in their forts* 



14 


political SCIBKCE 


(5^ The CliArter of 1693-4. It further changed 
the constitution of the Company. Only holders of 
£ 1 000 stock were given one vote each and no one 
could possess more than ten votes. 

The Governor and the Deputy Governor were to 
possess £4000 stock and the member of a committee 
£1000 stock, (in 1698 the qualification for a vote was 
reduced to £ 500, and that for a Committee raised to 
£ 2000.) The Governor and the Deputy Governor 
were not to hold office for more than two years. 

(6) The Charter of 1726. Municipal and judi- 
cial institutions at Bombay. Madras and Calcutta were 
reorganized ; Mayor’s Courts were established by the 
Crown by Letters Patent and the Governor and 
Council of each Presidency were conferred powers of 
legis'ation irrespective of inhabitants of towns and fac- 
tories under their control. Th®ise laws were to be 
reasonable and not contrary to the laws and statutes 
of England. They were not to have any force or 
effect until they bad been approved andjcog^^ynad by 
order in writing of the Court of Directors. 

(7) The Charters of 1730 and 1734 exten- 
ded the^exclusive trade privileges granted to the Com- 
pany for futher terms and made strict provisions 
against interlopers. ' 

(8) The Charter of 1753. Courts of request 
were set up for trial of petty cases ; and suits and 
causes in which both the parties were Indians or non- 
Europeans were excluded from the jurisdiction of the 
Mayor’s Court, and directed to be determixied among 
the parties themselves. 

(9) Tiic Act of 1754 made provisions for mill* 
tary forces of the Company corre^oonding to the 
provision in the English Mutiny Acts. *It also made 
offences committed by the Company’s presidents and- 
counc»ls cognizable and punishable in England. 

(10) The Charter of 1758. This allowed the 

Company to cede, restore or dispose of any body or 
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territory which they might have acquired by conquest 
from Indian Princes or Government. 

Q. 2. Review the growth of the ln<iia con- 
stitution in the 19th century. 

Ans. The 19th century constitutional develop- 
ment can be divided into the following periods: — 

(0 First Period.- 1800 to 1832: Constitution 
under the Company wWfi some Parhameniary 
control* 

{a) Second Period. — 1832 to 1858 ; Cons- 
titution under the last days of the Company with 
greater Parliamentary control. 

(iii) Third Period. — 1858 to 1892: India 

under the Crown and the beginnings of represen- 
tative institutions. 

I. First Period (1800 to 1832). 

(а) Acts of minor importance were passed up 

to ihli: 

The Act of 1800 provided a Supreme Court at 
Madras. The jurisdiction of the Calcutta Supreme 
Court was extended to Benares and other districts 
which had been or might there*after be annexed to 
the Presidency of Bengal. 

The Act of 1807 extended the power of appoin- 
ting Justices of the Peace and empowered the Gover- 
nors and councils at Madras and Bombay to make regu- 
lations for their territories subject to registration in 
the Supreme Court and the Recorder’s Court respec^ 
tively. 

(б) The Charter Act of 1813* 

This was preceded by an exhaustive inquiry into 
the affairs of the Company by a Parliamentary ^Com- 
mittee of 1808 which produced its fifth report in 1812. 
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Its provisions are as follows: — 

(f) The Act, while preserving the sovereignty of 
the Crown granted the Indian possessions and 
revenues to the Company, with the monopoly of the 
China trade and the tea trade for a further term of 20 
years. 

(*i) The Act threw open the general Indian trade 
to all British merchants, subject to various restrictions 
laid down in the body of the Act. It empowered the 
Directors and, on their refusal, me Board of Control to 
grant licenses to persons wishing to proceed to India 
for the purposes of enlightening or reforming Indians 
or for other lawful purposes. It made the unlicensed 
persons liable to punishment as i nterl opers. 

(tVt^ It regulated the application of India 
revenues. The Company were asked to keep their 
commercial and territorial aedbunts separate and 
distinct. 

(tv) It limited the number of troops that were to 
be paid out of the Company’s revenue fCJ 4,uTub0 and 
empowered the Company to make laws, regulations 
and articles of war for their Indian troops and to 
provide for the holding of Court Martials. 

(v) It clearly defined and considerably enlarged 
the powers of superintendence and direction of the 
Board of Control ; the Local Governments in India 
were empowered to impose tax on persons, subject 
to the jurisdiction of the Supreme Court, and to 
punish persons in cases of non-payment. 

(vt) It made provisions for religious learning and 
education, and the training of Company’s civil and 
military servants. 

{vit) Special provisions were maiie for the admi- 
nistration of justice in cases in which the Britishera^^ 
and Indians were both involved. Special penalties 
were also laid down for theft, forgery and coinage 
expenses. 
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(viti) It empowered the Governments of all the 
presidSncies to make articles of war and to impose 
custom duties and taxes. • 

(c) The Act of 1814 removed doubts about the 
powers of the Indian Government to levy custom 
duties and other taxes. 

{d) The Act of 1815 empowered the Government 
to extend boundaries of the Presidency towns. It also 
amended some of the minor prov'isions of the 1813 Act. 

(e) The Act of ISIS rem>ved doubts of the validi- 
ty ot certain forms of Indian marriages. 

(/■) The Act of 1820 empowered the Company to 
raise and maintain a corps of voluntary infantry. 

(g) In 1832 three Acts were passed. 

The Fif'st Act authorised the creation of a Sup- 
reme Court by the j^rant of a charter and made provi- 
sions lor the pay and pension of judges of the Supreme 
Court, ot troops serving in India and of the Indian 
Bishops and Archdeacons, 

The Second Act consolidated previous legislation 
in regard to Pastern trade and “expressly declared that 
trade might be earned on in British vessels with all 
places within the limits of the Company’s charter 
except China-” • 

The Third Act reconsoUdated and amended the 
laws relating to the maintenance of discipline in the 
army of the Company. 

(h) The Act of 1824 recognised the acquisition of 
Singapore and transferred it for administration to the 
East India Company. 

(*) The Acts of 1825 and 1829 regulated furtljer 
the salaries of #Indian judges and bishops and the 
appointment of Junes in Presidency towns. 

(j) The three Acts of 1882. These maefe the 
real estates of British subjects liable for payment of 
their debts ; the second applied the East India 
Mutiny Act to the Bombay Marine Force ; the last 


Act of 1614 

Act of 1815 

Act of 1818 
Act of 1820 

Act of 1832 


Act of 1824 

The Acts of 
182^ of 1829 

Three Acts 
of 1828. 
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Act of 1832 


Second 
period 3832 
to 1858 
Act of 1832 


extended tbe application of certain amendments of the 
English criminal law to the territories of the Com- 
pany. 

{k) The Act of 1832 empowered the Government 
to appoint as justices ot the peace persons other than 
covenanted civilians and also enabled non -Christians 
to become jurors. 

The Second Period (1832 to 1858). 

(A) This period started with the famous Act ot 
1832. 

Its provisions : — (t) The Company’s revenues 
and territories were to be held for a further period of 
20 years but ‘m trust for Her Majesty and her heirs.’ 

(u'l The monopoly of the China trade and of the 
tea trade was abolished. 

{Hi) The Company were required to close their 
commercial business and wind up their aflair as 
quickly as possibiC. Tb.jr territorial and other debts 
were charged to the revenue of India. - ' 

(tv) The Company retained their administrative 
and political powers and rights of patronage over 
Indian appointments, 

(v) The Governor-General -in Council ot Bengal 
was designated be Governor-General of India-in 
Council.” He was to be. responsible for the govern- 
ment of the whole of India. 

ivt) A fourth ordinary or Law Member was 
added to the wouncil and he was to be appointed 
from among persons who were not in service of the 
Cdmpany. (Macaulay was the first.) 

{vtt) The Act provided for the division of the 
overgrpwn Presidency of Bengal into two presidencies, • 
(but tnis provision never came into operation). * 

(vttt) Changes were made in the legislative 
powers of tbe Government. 
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TtueiieEislativ-e- power of the Indian Government 
was ejfclusively vested in the Cover nor-General-in* 
Council. The principal goveramenis were deprived of 
their law-making power. 

The Governor-General-in -Council was empowered 
to make laws and regulations ^a) for repealing or 
altering any existing measure ; (6) for all persons and 
all courts of justice ; (c) for ail places and things and 
for all servants of the Company and (d) for Indian 
officers and soldiers in the military service of the 
Company and for the administration of courts* 
martial over them. 

Thus the Governor-General-in-Council was given 
comprehensive powers to make laws and regulations 
for the whole country subject to the limitations pres- 
cribed and the laws so made were to take effect as 
Acts without the necessity of registration or publica- 
tion in any court of justice. 

(ijr) A comprehensive consolidation and codifi- 
cation of Indian laws was contemplated. The labours 
of the inctia^i..aw Commission resulted in the Indian 
Penal Code, and indirectly, in the later 'Code of Civil 
and Criminal Procedure. 

ix) It was declared lawful for any natural subject 
of Her Majesty to live in any Iterritory which was 
under the Government to the Company No licenses 
were required for this purpose as before. Law could 
also be held by them. Indians were to be protected 
from any insult to their persons or religion by the 
European population* 

(xi) No subject because of bis birth, descent, or 
colour was precluded from holding office* 

(xii) Slavery was abolished. 

(xiii) The Act declared “that a full, complete, 
• and constantly existing right and power is intended 
to be reserved to Parliament to control, supersede, 
or prevent all proceedings and acts whatsoever of 
the said Governor-General-in-Council, and to repeal 



20 


t^OLlTICAL SCIENCE 


and alter at any time any la>^ or regulation what- 
soever made by the said Governor-General in Council, 
and in all respects to legis'late for the said territories 
and all the inhabitants thereof in as full and ample 
a manner as if this Act has not been passed.” 

(xtv) It increased the bishoprics to three and made 
the Bishop of Calcutta the Metropolitan Bishop in 
India. 

(xv) The Act provided for the training of civil 
servants for India at the Ccmpany’s college at Hailey- 
bury and regulated admissions to that college. 

(xvt) The Company hitherto described as “the 
United Company of Merchants of England trading 
in the Last Indies” came to be designated by the 
simple name of *'The East India Company.” (Scctwn 
III). 

Thus “the constitutional development set into 
motion by the Regulating Act of 1773 and modified 
by Put’s India Act of 1784 reached its climax in the 
Charter Act of lb33— the central gov ernmen t was 
made supreme; the legislative machinery was simpli- 
fied and the errors of the past corrected. 

Act of 1853 (B) The Act of 1853. 

Its provisions :-^'(/) The Company were allowed 
to retain the Government of India in trust for Her 
Majesty “until Parliament otherwise direct” — thus 
no definite term of years was fixed for its continuance. 

(ii) Tbe number of directors was reduced to 
18, of whom six were to be appointed by the Crown. 

■(m) . The fourth or Law*^ Member was entitled 
to be an ordinary member of the Council. He could 
DOW sit and vote at all meetings of tbe Council. 

[iv) The Council was enlarged for legislative 
purp^oses by the addition of the Chief Justice oL, 
Bengal, of a puisne Judge, and four representative 
members nominated by Bengal, Madras, Bombay and 
the North-West Province. In all, therefore, for 
legislative purposes, there were 12 members including 
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the Gcwernor-GeneraK the Commander-in-Chief, the 
four ordinary members ^d the six additional 
members. 

(v) The sittings of the Legislative Council were 
made public and proceedings were to be officially 
published. 

(vO No law or regulation made by the Council, 
however, was to have the force of law until assented 
to by the Governor-General. 

(vii) The Directors were authorized to appoint 
a separate Governor of Bengal. 

{via) The Directors were further authorized to 
constitute one new Presidency with a Governor and 
Council or to authorize a Lieuienunt-Governor (one 
such was appointed for the Punjab in 1859). 

{ix) English Commissioners were appointed to 
examine and consider the recommendations of the 
India Law Commission of 1833. 

[x] * Dj^fonage was taken away from the Direc- 
tors. 

The Board of Control w'as empowered to frame 
rules and regulations for appointments. 

The Indian Civil Service was thrown open 
to general competition. 

(xu) The Act created for the first time a sepa- 
rate legislative council for India. 

ixtii) The Act made provision for the payment 
of the members of the Board of Control and the 
Secretary and other officers of the Company. The 
salaries were to be fixed by His Majesty and the salary 
of the presidenf*was to be in no case less than the 
salary paid to any one of the principal Secretaries 
of State. 

(C) Another Act which had important adminis- 
trative results in India was passed by Parliament in 
185L 
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(0 This Act empowered the Governor-Goneral- 
in-Cotincil to take under Jiis immediate authority and 
management any part or parts of the Company’s 
territories. 

iii) It was under this Act that Chief Commis- 
sionerships were established in some ttrntories under 
the direction and control of the Governor-General. 

(ttj) It also empowered the Governor-General* 
in-Council to limit and define the boundaries of the 
various provinces and directed that the Governor- 
General was no lunger to bear the title of the Governor 
of Bengal. 

Act of 1853 (D) Government of India Act, 1858. 

The IMutiny of 1857 gave a death-blow to the 
East India Company. The proj5erty of the Company 
was passed on to the Crown and it was so announced 
through the Act ot JS38 (Queen Victoria’s Act). 

Provisions : — {/) It transferred the Government 
of India from the Company to the Crowff 

(ti) A Secretary ot -State was appointed to whom 
were transfetred all the powers of the Court of 
Directors and the Board of Control. 

(in) The Secretary of State was to be assisted 
by a council which 

(a) consisted of 15 members seven of whom 
were to be elected by the Directors and the 
remaining eight were to be appointed by 
the Crown. 

(h) At least of the members must have 
served in mdia for ten years, 

(c) Future vacancies were to be filled by the 
Crown. 

(d) They were precluded from becoming 
members of Parliament. 

(e) The Secretary of State was to be its Presi- 
dent. 
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• (/) He had power t o ov errule its decisions, in 
cases of difFerenge^oF bpimonT” 

(g) The Council had to conduct the business 
transacted in the United Kingdom in le- 
laDon to the Government of India. 

(h) A permanent establishment was created for 
the Secretary of Siate-in-Councii. 

(rv) All the military and naval forces at the Com- 
pany were transferred to the Crown. Tneir separate 
local character was however retained. 

(u) The Board of Control was formally abolished. 

(t?j) A special auditor for the accounts of the 
Secretary of State was appointed. 

(vii) The Secretary of State was given a quasi- 
corporate characteiw 

(vtii) The g Secretary of State-in-Council was 
required to “ lay before both Houses of Parliament an 
accoP’ 7 *' for^ the financial year preceeding that last 
comjileted of the annual produce of the revenues of 

India and such account shall be accompanied by 

a statement prepared ..in such form as shall best 
exhibit the moral and material progress and condition 
of India.’ All military expanses earned on beyond 
the Indian frontiers must be sanctioned by the two 
Houses of Parliament. The commencement of hos- 
tilities must be communicated to Parliament. 

(tx) The Secretary of State-in-Council became a 
body corporate, capable of suing and being sued in 
India and in England. 

(x) New rules were made for the Indian pivil 
Service exam^iation, which was thrown open to all. 

ixt) The Lieutenant-Governor could be appointed 
by the Governor-General. 

Third Period (1858 to 1892). 

In this period we find the beginning of represen- 
tative institutioos. 


Third 

period (ig68" 
to 1892). 
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Act of 1861 


(a) The Indian Councils Act of 18^1 • 

This was the first Act* which was of basic impor* 
taoce as ** it provided India with the frame-work of 
Government which has remained up to now.” 

Its provisions:— (t) A fifth ordinary member was 
added to the Governor-^jeneral’s Executive Council. 
The Commander-in Chief was to be an Extraordinary 
Member. 

(*7J Power w’as given to the Governor-General to 
appoint a president to preside over the Execuiiv'e 
Council in his absence. 

{iii) The Legislative Council of the Governor- 
General was enlarged by additional member^, not less 
than SIX and not more than 12 in number, nominated 
by the Governor-General for two years, of whom not 
less than half weie to be non-oificials. 

The functions of this new body were strictly 
limited to legisla .on. The council was expressly 
forbidden to transact any business like ESkiTJ!” ques- 
tions, moving resG -tions etc. 

The Governor-General's assent was required to 
every act passed by ihe Council. 

{iv) The Governor-General was, in cases of 
emergency, empowered to make temporary ordinances 
which were not to remain in torce for more than six 
months. 

(v) The Act validated the rules and regulations 
passed by the Governor General-in-Council for the 
administration of non-regulation provinces {like Saugor, 
the Narmada Territories) before the passing of this Act, 
buf for future this power was taken away. 

{vi) The power of legislation was restored to 
Bombay and Madras (it had been taken away 

1833 ).* 

The Council of these provinces were expanded 
for legislative purposes by the addition of the Advo- 
cate-General ^d other nominated mei^bers, not less 
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than four and not more than eight* at least half of 
whom were to be non<officials. 

No line of demarcation was drawn between 
central and local subjects. 

The previous sanction of the Governor-General 
was made necessary in certain cases. 

The assent of the Governor-General was made 
necessary, in adduion to that of the Governor, for 
every Act passed by the principal legislatures, 

(vn) The Governor-General was authorized to 
create new provinces, to appoint Lieutenant-Governors 
to administer them, and to alter the boundaries of 
existing provinces. 

The Governor General was empowered to 
establish a Legislative Council for Bengal, N. W. 

Provinces and the Punjab. 

(b) The Act of 1865. 

This brought all British subjects in Indian States Act of 1865 
within the Tegislative jurisdiction of the Governor- 
General-in -Council and empowered the Governor- 
General in Council to define and alter the boundaries 
of the various provinces and presidencies. 

(C) The Act of 1869. 

(t) It empowered the Secretary of State to fill Act of 1869 
the vacancies in the India Council as they arose. 

(a) The members of the India Council were to 
be for ten years. 

Oil) It transferred the rijght oj filling vacancies 
in the Councils in India from the Secretary of State 
to the Crown. 

(d) The Act df 1870. 

This was of a more important nature, 

, . ^ ^ - Act of 1870 

(fj It gave to the Governor-General-in-Council 

power of passing regulations without submitting them to 

the consideration or vote of the Legislative Council, 
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Act of 1874 


Act of 1876 


The Act of 
im 


(it) It made provisions for co-opting also the 
Lieutenant-Governor and the Chief Commissioner of 
the territory in which tiSe meeting of the Viceroy’s 
Legislative Council was held as an additional member. 

Uii) It reiterated the power of the Governor- 
General to overrule his council and laid down the 
procedure to be adoptetl in case of differences between 
the Viceroy and the Council- 

(/i?) The Act enabled the Governor-General to 
appoint Indians to places in the tcivil service without 
requiring them to pass the competitive examination 
in England. 

(x’) It empowered the Government heads of 
other provinces to draft a regulation for the good 
government of the tenitory concerned, which if 
approved by the Governor-Genecal was to have the 
force of law*. 

(e) The Act of 1874. 

It empowered Her Majesty to appoint a sixth 
ordinary member of the Viceroy’s Councu '‘who shall 
be called che member of the council for public works 
purposes.” Her Majesty was also given power to 
reduce the number to five again by not filling any 
vacancy occurring other than that of I-Aw Member. 

(f) The Act of 1 876. 

It empowered the Secretary of State to appoint, 
for special reasons, a person, having professional or 
other peculiar qualifications to be a member of the 
council and to remain during good behaviour.” Not 
more than three could be appointed at the same time* 

The special reasons for the appointment were to 
be* stated in a minute of the Secretarjr of State tor 
India and laid before Parliament. 

(g) T^e Act of 1889. 

It authorized the Secretary of State to abstain 
from filling vacancies in the Council of India until the 
number was reduced to ten. 
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(h) Tlie Act of 1892. 

Provisions: — (i) The stee of the councils was 
enlarged. The Governor-General’s Council was 
henceforth to contain between ten and 1 6 additional 
members. The Bombay and the Madias councils 
wete to have between eight and 20 ; that of the 
province of Bengal not more than 20 ; and of the 
USfted Provinc^ 15 additional members. 

(ti) The Otvernor-General-in-Council was em- 
powered to make rules regulating the conditions under 
wnich the additional members were nominated. The 
principle of indirect election was introduced. Nomina- 
tions of some of the non-odicial members vvere made 
on the recommendations of some recognized bodies 
and corporations. 

(til) Discussicyi of the annual financial statement 
as also the asking of questions but not supplementary 
questions on important matters of adminl^tratlon was 
authorized. But power was not given to move reso- 
lutions or iTf guide the Council. 

(tv) Local legislatures were enabled, with the 
sanction of the Governor-General, to repeal or alter 
Acts of the Governor-Generars Council affecting their 
provinces. • 

^ Q 3. Give a critical review of the Minto- 
Morley Reforms of 1909. 

Ans. Vtscoufit Morley summarised the purpose 
of the refotms proposed under seve n heads .1) 

to increase the number of members of both Viceregal 
and Provincial Councils ; (2) to sanction election 
alongside of nomination ; (d) to repeal the prohibition 
contained in ^he Indian Councils Act, 1S92, against 
resolution of division in council in financial discus- 
• sion ; (4) to jld vest Legislative Councils with gower to 
discuss matters of public and general importance, and 
to pass recommendations to the Government ; (5) to 
extend the power to appoint a member on the council 
to preside ; (6) to increi^e the number of ordinary 


Act of 1892 
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Only to li- 
beralize the 
legislatures 
under safe- 
guards. 


Increase of 
the size of 
the legisla- 
ture. 


Nomination 
and election 
principles. 


members of the Executive Councils of Bombay and 
Madras ; (7) and to sanction the powers for the 
creation of Executive Councils for Lieutenant- 
Governors and to define the Lieutenant Governor’s 
power to overrule his Executive Council, 

In fact the aim of the Morley-Minto Reforms 
was to liberalize the legislatures ow a safe foundation. 
Lords Minto and Morley expressly, disclaimed any 
desire or intention on their part to advance tow’ards 
Parliamentary or responsible government. Lord 
Morley declared ; ** In all that I have said, I shall not 
be taken to indicate for a moment that 1 dream that 
you can transplant British institutions wholesale into 
India. Even if it could be done, it would not be for 
the good of India. That is fantastic and ludicrous.’’ 
Thk, Act was intended simply to associate Indians in 
a larger measure with the administration. 

Morley-Minto Reforms were embodied in the 
Indian Councils Act oi lv09. Let us examine its 
provisions critically: — 

1. The most important aspect of the measure 
carried was the increase of the representative element 
in the Legislative Council. This increased the size of 
the various legislative councils in India. 

“Excluding the head of the Government and the 
members of the Executive Councils, the maximum 
number of additional members for the Governor- 
General’s Council was raised from 16 to 60, that for 
the Bengal, Madras and Bombay Councils from 20 to 
50, and for the United Provinces from 15 to 50; 
while the Punjab and Burma were to have up to 30. 

2. The additional members werex to be partly 
Dominated and partly elected. The proportion of 
elected to nominated members was to be fixed by 
regulartbns made under the Act. 

{a) Nominated members could be eithcx oflftcials 
or non-officials representing certain interests which 
were not sufficiently organised to be represented 
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through election, e. g., in the case of the Imperial 
Legislative Council it was laid down that from among 
the nominated members, one must be from the Indian 
commercial community, one from the Punjab 
Mobammadans, and one from the land-holders in the 
Punjab. 

Among the official members, some where ex-officio 
- the head of the Government and the members of 
the Hxecuttve Council were ex-officio members in each 
case ; the rest wfere nominated by the bead of the 
Government. 

(6) The elected members were returned by con- 
stituencies like Municipalities, Local Boards, Univer- 
sities, Chambers of Commerce, trade associations, 
landlords, tea planters, etc. 

This system of 'special representation fixed the 
number of elected members for each legislative council 
varying from 26 — later rai>ed to 2b— in the case of 
Bengal, to only one in that of Burma. They were 
elected only^^) a very limited extent through territorial 
constituencies. 

Thus there were to be three classes of electorates 
(1) General electorates, consisting of the non -official 
members whether of Provincial Legislative Council or 
of the Municipal and District Boards ; (2) Class Elec- 
torates, comprising of (») I-^nd- Holders’ constituencies 
and (ti) Mohammedan electorates ; and (3) Special 
electorate, consisting of Presidency corporai;oDS, the 
Universities, Chambers of Commerce, Port Trusts, 
Planting and Trade interests, etc. 

The regulations also prescribed certain qualifica- 
tions for both (rt) the candidates for election and (6) 
the voters. 5^ecial qualifications were prescribed 
for (cj) the landholders’ constituencies and (6) Moslem 
• electorates. 

Criiicism, ‘ This w’as to divide the slowTy unit- 
ing people of India into water-tight compartments on 
the doctrine of counterpoise of natives against natives.’ 



30 


JPOLITICAL SCIENCK 


Official ma- 
jority. 


Budget dis- 
cussion par- 
tial! y'.*,liow- 
ed. 


The Nation wrote in 1907 : “The Government <rf 
India, realising that intellectuals will always* be a 
restless and critical element, is turning to the land- 
owners for support." 

The Statesman of Calcutta wrote: “Even more 
questJonable than the effort of the Government to 
aggrandize the landed interests is their courting of 
Mohammedan support. We view this with grave 
concern." . 

3. In provinces as well as in* the centre the 
composition was so arranged as to give a combination 
of official and nominated members a small majority 
over the elected majority. In the centre, how’ever, 
there was provided a bare majority of ofhcial members 
over elected one e.g . — 


In Centre 


Officials not more 

than 


Nominated members 

h 

Elected members 

. 11 

Total 

61) 


, In I’unjab'*^. 

Ohicnils not more than 10 
Nominuted members ... 6 
Klee ted expert.^ ... 9 

Kx-uliicio uffiiibers ... 1 

Total ., 26 


The method of election was indirect in the pro- 
vinces and doubly indirect at the centre. Thus the 
right of election to provincial councils was vested in 
District Councils and Municipal Committees and that 
to the central one in the non-official members of the 
nine provincial councils. 

Although there was to be non-official majorities in 
all Provincial Legislative Councils, yet it was not a 
real majority as, in the words of Mr. Montagu, “their 
legislation bears the quasi executive, stamp of an 
official majority." 

4.^ Rules were made for the discussion of Annual * 
Financial Statement. Any member could move a 
resolution relating to alteration in taxation, etc. of 
which he had given a previous notice in writing to the 
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Secretary of State. It was in the form of a recom- 
mendation addressed to the Governor-GenefaI*in- 
Council. , 

This was followed by the presentation of the 
Final Budget. A general discussion ensued in which 
any member could offer observations but no resolution 
could be moved in regard thereto nor was the budget 
submitted to the vote of the council. Certain heads 
of revenue were^ not open to discussion, such as 
Stamps, Customs/ Tributes from Native States, Army, 
Marine, Military Works, etc. 

Certain heads of expenditure also were similarly 
excluded, such as Interest on Debt, Ecclesiastical 
charges, Special defences, State Railways, Political 
pensions etc. 

5, Rules were, made for the discussion of matters 
of general public interest barring certain subjects. 
A resolution could be moved to that effect and it that 
was carried, it had the etlect only of a recommendation 
addressed to'’.*be Governor-General-in-Council. Tne 
President could disallow any such or part of such reso- 
lution. A previous notice must be given. 

Rules were also made for the asking of questions 
at meetings of the Legislative Cauncil. The question 
was to be only a request ior information preceded by 
a proper notice, and the president might disallow it if 
it was against public interest. 

A supplementary question could also be asked. 

This meant that the legislature’s functions were 
enlarged. 

6. One of the underlying ideas of the Reforpns 
was to give a clibnce to the popular representatives to 
associate themselves w'ith the Government. With 

*this end in view , Indian!» were appointed the 
India Council and the Viceroy’s Executive 
Council. Lord Morley attached great importance 
to this step and wrote ; “ The soldier prose of a 


JDiscnssfion 
of matters 
of public 
Hiterest 
allowed. 


Questions 
with supple- 
iiieiitarv 
ones allow- 
ed. 


Indians 
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to i lie 

India Coun- 
cil. 
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Gazette takes the stir and flame out of battle, and all 
the din of drum and trumpet out of victory. But 
these plain official sentences (announcing toe appoint- 
ment of two Indians to the India Council) mark a 
shining day worth living for.” Lord Sinha was 
appointed Law Member to the Government of India 
(inspite of opposition odered by the Mussalmans and 
the members of the House of Lords). 

7. The Governor- General, thf ^jrovernors find 
the Lieutenant Governors were t^ appoint Vice-Presi- 
dents of their councils to preside over the legislatures 
in their absence. 

8. The maximum number of the ordinary 

members of the Executive Councils for Madras and 
Bombay was raised from two to four of whom halt at 
least must have served for 12 years in the service of 
the Crown in India. ‘ 

9. The Governor-General could establish, by 
Proclamation, Executi'^e Councils for Lieutenant- 
Governors, subject to disallowance by eiftier House of 
Parliament Bengal vvas, however, given an Execu- 
tive Council immediately. 

Thus ‘‘the problem was to fuse in one single 
government the two ‘elements which they discerned 
in the origins of British power in India. They (Lord 
Minto’s government) hoped to blend the principle of 
constitutionalism derived from the British Crown and 
Parliament with the principle of autocracy derived 
from Mogbal emperors and Hindu kings ; to create a 
constitutional autocracy, which differing totally from 
Asiatic Despotism, should bind itself to govern by 
rulp, should call to its councils representatives of all 
interests, and should reserve a narroi^ majority and 
absolute power to itself.” ” They hoped to create a 
coDStit^ition about which conservative opinion would*' 
crystallize and offer substantial opposition to any 
further change. They anticipated that the aristo- 
cratic element in society anil the moderate men« 
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for whom there was then no place in Indian 
politick, would range themselves on the side of 
the Government, and oppose any further shifting 
of the balance of power and any attempt to 
democratize Indian institutions.” (The Report on 
Constitutional Reforms 1918n Sec. 73), 

They did not transfer any portion of legislative or 
financial control to the Indian representatives. They 
only wanted to ro^e in the representatives of Indian 
opinion. 

Although the Congress welcomed them and Mr. 
Gokhale spoke of their ‘ less generous and fair nature,” 
yet, they ceased in the hri f span of one year's time to 
satisfy the political hunger of India. The change 
was one of degree and not of kind. It was not a 
step towards parlfamentary government ; oower 
remained with the G(5vernment and the councils w'ere 
left W’ith no functions but criticism ; there was no 
general advance in kx:al bodies ; the work in the legis. 
lation w'as d/^e behind the scenes ; narrow' franchise 
and indirect elections failed to encourage in membeis 
a sense of responsibility to the people generally, and 
made it impossible, except in special constituencies, 
for those who had voters to use them with effect. The 
Act contained no provisions for the creation of Advi- 
sory Councils at the centre or in the provinces. 
Thus the reforms of 1909 failed in their object, if 
that was to check the propaganda for self-govern- 
ment. 

But they had the merit of securing improvement 
in legislative measures, not so much through actual 
proposals by Indian members as through the circu- 
lation of Bills fpr suggestion and the use of Coth- 
mittees to examine in detail their proposals.” — Keith, 

Q. 4. What important constitutional 
changes were introduced by the Reforms Act of 
1919? 
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Abs. The following were the important cons- 
titutional changes introduced by the Government of 
I ndia A ct or the Reformat Act of 1 91 9 : — 

^~Ta) Changes affecting the Indian Administ- 
ration in England or Home Administration: — 

(0 salary of the Secretary of State^ the 

salaries of his Under secretaries and any other 
expifT^es of Jits Department^ may, notwithstanding 
itany thing in the principal Act ot 1915, instead of 
I being paid out of the revenues ol India, be paid out 
I of money provided by and the salary of the 

Secretary of State shall be 50 paid.’ — Sec. 30 of the 

Ac/. 

(»») The second change here was in the cons- 
titution of the India Council. The Council of 
India should consist of {tOt less, than eight and not 
more than twelve members. Half, the members only 
[were required to possess service qualibcations. 

The term of office of a member was five yearsi 
and the salary of every member £ 1^0 per year 
but an annual allowance of £ 600 was to be given in 
addition to Indian members. 

Meetings of the Councils were to be held at least 
once a month instead of once a week ; statutory 
quorum was abolished and the quorum was to be 
prescribed by the Secretary of State himself ; and the 
Secretary of State in-Council was given the power of 
m^ing rules for the transaction of business. 

(«») Thirdly, the M ont-Ford Reforms made pro- 
visions for the appointmeht of a High Commissiotier 
for India in the United Kingdom, and for the pay, 
pension, powers, duties and conditions of employment 
oftbc High Commissioner and his psistants. The 
officer was to transact the commercial and agency 
business of the Government of India which had beei> 
until l6en transact^ by the Secretary of State himself. 
He was to be appointed by the Government of India 
and controlled and paid by them 
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(tjO Fourthly^ to give effect to the purposes of 
the Government of India Act. 1919, namely, the gra- 
dual development of self-governing institutions and 
progressive realisation of responsible Government in 
British India as an integral part of the British Empire, 
Section 33 provided for the making of rulis, regu- 
lation and restricting the exercise of powers of 
superintendence ^ direction^ and control vested in 
the Secretary ofifitate atid the Sectetary of State- 
in-Council, 

This, in fact, was for relaxation of India OBBce 
control. 

(B) Changes affecting the central Govern- 
ment. 

(tj Indian Legislature. The central legis- 
lature was to consist of two chambers— Council 
of State and the Indian Legislative Assembly. 

The Council of State was to consist of 60 
members, onc^l whom was to be appointed the Presi- 
dent by the Governor-General. Out of the remaining 
59, 25 were to be nominated — 19 officials and 6 non 
officials, and 34 were to be elected — 20 by general 
electorates, 3 by European Chambers of Commerce 
and 11 by commercial electorates (10 by Moslems and 
1 by the Sikhs). 

The Council of State wa$ to be a revising cham- 
ber, with equal powers in legi^tioE with the Tower 
house."' ' ' 

The Legislative Assembly. It was to consist 
of H3 members — exclusive of the President, who was 
to^e apx)ointed by the Governor-General for the first 
four years. " • 

^ Out of the total, 40 were to be nominated, of 
whom were to be offi^l and the rest 15 non-officials; 
and 103 were to be elected — Jl by general constituen- 
cies, 32 by communal ccmstitueocies (30 by Moslems 
and 2 by Sikhs); and 20 by special constituencies 


General 
rules for 
the .Secre- 
tary of 
State and 
the council. 


Changes in 
the central 
legislature. 

Council of 
State. 


Begialaiive 

Assembly. 
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Dyarchy-’* 


(7 by landholders, 9 by Europeans and 4 by Indian 
Commerce). 

Duration, (t) The normal life of the Assembly was 
to be three years and that of the Council of State five 
years. Power was given to the Governor General 
to dissolve it earlier or to extend its life further. 

{ii) Provision was to be made for the distinct 
classification of central and provinc al subjects and 
for the devolution of authority in lespect of provincial 
subject to local governments. 

(n'i) The Act made some important changes in 
the composition of the Governor-General’s FIxecutive 
Council. The Act removed the statutory limit on the 
number of members and provided that the three 
members with service qualificatioiis might be servants 
or ex-public servants ; the Law Member might be a 
barrister or pdeader of the Fligh Court, and there 
would be no extraordinriry members of the council. 

Council Secretaries, Section 2% empowered 
the Governor-General in his discretion to appoint 
from among the members of the Legislative Assembly, 
Council Secretaries who were to hold office during bis 
pleasure and discharge such duties in assisting the 
members of his Exectuive Council as he might assign 
to then?. They were to get such salary as was 
provided by the L'^gislatuie. A Council Secretary was 
to cease to hold office if he ceased for more than six 
months to be a member of the Legislative Assembly. 

(C) Changes affecting Provincial Governments. 

’ (i) There was introduced in all the Governor’s 

Provinces the system of dyarchy under which the 
executive governmenr^CbTreisted of two parts ; one 
comprising the Governor and his Executive council 
and the other consisting of the Governor acting with* 
the Ministers. 

Provincial subjects were classified as Reserv- 
ed and Transferred, The Governor-in-Council was 
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to control the reserved subjects; the Governor acting 
with the Ministers was to take charge of the trans- 
ferred subjects. • 

Among the transferred subjects were included 
Local Self-Government; Education (with certain ex- 
ceptions) ; Medical Administration, Sanitation and 
Public Health; Public Work, such as roads, buildings 
and light railways; Agriculture; Development of 
Industries; Exc^e; and Civil Veterinary Department, 
Fisheries and Co-operative societies. 

In the li*it of reserved subjects were included 
famine, Jami^iexaiiue, agjaii,on and reformatories; 
control of newspapers and presses ; Inspection of 
factories, etc,, and labour questions ; and Agency 
functions. 

• 

The responsibility} for the Proper administ- 
ration of the reserved subjects was retained^ by the 
Act of 7919, with the people of England through 
the Secretary of State and the British Parliament ; 
while the responsibility for the good government of the 
transferred subjects was given to the voters in the 
province through the provincial legislative councils. 
Thus provincial autonomy was not completely 
granted. • 

The Executive Council. The members were 
to be appointed by His Majesty for five years and 
on a salary fixed by the Act itself. The maximum 
number of the Executive Council was fixed by the 
Act at four. At least one member was to be civilian 
of not less than 12 years’ standing. 

No statutory provision was, however, mace for 
the appointment of Indians to the Executive Coifncil 
but it was contemplated that one of the two members 
* must be non-official Indian. (If two Europeans 
were appointed to the Executive Council, tffe Joint 
Select Committee recommended the appointment of 
two non-official Indians as woU*) 
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Peserved 
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The Execu- 
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The Ministers. They were to be appointed by 
the Governor from among nqgjgfficial ele c^ted m embers 
of the Legislative Council. 

The Act did not impose any statutory limit on 
their number. 

The status of the Ministers was to be the same 
as that of the Executive Councillors and they were 
to be paid the same salary as that given to the 
members of the Executive Counci^t subject to the 
vote of the Legislative Council which may lower it» 
if it considered necessary. 

The Act provided that 'minister so appointed 
shall hold office during (the Governor’s) pleasure.' 

These Ministers were doubly responsible to the 
Governor and to the legislatures for their departments. 
A Minister was given the option o£ resigning if he did 
not see eye to eye with the Goverrwr ; the latter bad 
the right to disregard the advice given by the Ministers 
and to act as he deemed 6t. 

(The Act made no provision for th$- Joint Cabi- 
net meetings of Ministers.) 

Goxfernor and Instrument of Instructions:'^ 
These were for the Governor for his guidance in runn- 
ing dyarchy. According to these (1) be was to be 
responsible to Parliament for maintaining * the good 
Government”: (2) be was to act as the “guide, friend 
and philosopher’* of the Cabinet; (3) be was to main- 
tain the safety and tranquillity of his province and to 
prevent religious and racial conflicts, 't) to protect the 
interests of Moslems and other minorities ; (ti) to 
secure the advancement of the depressed, backward 
and aboriginal tribes; (tit) to safeguard the legitimate 
interests of the Europeans and Anglo-Indians; (tv) to 
protect the rights and privileges of the members of the 
Public Services ; (v) to prevent unfair discriminattoc 
in convnercial and industrial matters and to see that 
the interescs of the general public did not suffer by the 
grant of monopoly or special privileges to any private 
undertaking. 



THE CONSTITUTION OE INDIA 


39 


For tba discharge of his responsibility, he was 
given dxtensive powers such as overriding his coun- 
cil, dismissing ministers, temporarily suspending dyar- 
chy, and getting estimates for reserved depart- 
ment passed in spite of their rejection by the legisla- 
ture. 

Council SecrotarUs, The Governor was em- 
powered to appoint Council Secretaries from amcmg 
the non-official numbers of the legislature. They held 
office during his pleasure and discharged such duties 
in assisting members as the Executive Council and 
Ministers assigned to them. 

Their salaries were fixed by vote of the Legisla- 
tive Councils. The Secretary would cease to hold 
office if he ceased for more than 6 months to be a 
member of the Legislative Council. 

No statutory limit was imposed on their number. 

Provincial Legislatures. They were greatly 
enlarged. Their strength according to the Act was 
fixed as follows : — Bengal 139 ; Bombay 111; Madras 
127; United rrovinces 123 ; the Punjab 93; Bihar and 
Orissa 103; Central Provinces 70 and Assam 53 — in all 
819. Not more than 20 per cent were to be official 
and not less than 70 per cent elected. 

The system of elections was to be a direct one 
I and was to be based on as broad a franchise as possIt 

The Act gave separate communal electorates to 
the Moslems, Sikhs, Indian Christians, Europeans and 
Anglo-Indians and reservation of seats in plural num- 
ber constituencies to the non-Brabmins and the 
Marhattas. There was to be special representation for 
the landlords, commerce and industry, planting and 
mining iotere^s, and the universities by means of 
special constituencies, and for the depressed classes, 
* labour, etc., through nomination (no provision |or the 
representation of women). 

Distinction was made between town and country, 
b^twoen niban and rural constituencies, 


Council 
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legislature 
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Electorate rules were laid down for the bolding of 
elections and for securing their purity. ‘ 

The Legislative Couifcil in a Governor’s province 
was constituted for three years ; but it could be dissolv- 
ed earlier and extended up to a maximum period of 
one year by the Governor. 

The Governor was to appoint the president of the 
Council for the first four yeais and to confirm the 
election of the Vice-President. • 


(Dj General. 


Statutory 

Commission 


Civil 
Sen ices. 


General. 


Kules. 


(i) At the end of the ten \fais after the passing 
of the Act. a commission werr to be appoinled to in 
vestigaie into the working of the Kefoims and to re- 
commend steps foi luillier advaiu e in the dirtciion of 
responsible goveinnient. 

'«) Part IV of the Art made many provisions for 
prote ction o f rights of the civtl ^ervlces in India. 

The Secretf'.’-y of S’^aie hhs gi\en ample powers 
with regard to these. ^ 

" A Public Services C.omnnssun wms to be appoint- 
ed for the control cf ihe.Sf scr\ices. 

{Hi) An Audiior-Cieneral was appointed in India. 

(tv) The Act left fbe detailed arrangements to he 
worked out in the form of rules winch were^ “a sub- 
sidiary legislation ot suHu_ient ingiot lauce.” d'he Act 
made special provisions as to the aulhority t>y which 
the rules were to be made. 


Further 
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after the 
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Q. 5. Give a brief history of the Indian 
constitutional developments during the last 
fifteen years. 

Ans. The Government of India Act, 1919, did 
not satisfy the people of India. Agitation for fur- 
ther reftjfms was continued, in September PJdl a 
comprehensive resolution was moved in the Assembly, 
demanding complete responsibility in the Provincial 
councils a transfer to responsible Ministers of all central 
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subjects, except the Army, Navy and Foreign and 
Politicaf departments. A revision of the Government 
of India Act at early date th»n 1929 (only fixed) was 
demanded. 

Meanwhile there were political disturbances in 
the country. The Rowlatt Bills, the unhappy events 
in the Punjab, the Nationalists* boycott of the councils, 
the moderates, ‘co-operation with the Government in and 
outside the councils but later on the Swarajists,* decision 
to capture the legislatures in 1*923 and their subse- 
quent resolution in the Assembly demanding full res- 
ponsible government in India and for that purpose to 
summon a representative Round Table Conference 
were the consequences of the organised agitation of the 
people for a reformed constitution. 

(A) The Muddiman Committee. 

The result of the agitation vras that the Reforms 
Inquiry Committee — called the Muddiman Committee — 
was appointed in 1924. its report was published in 
1923. The n^ajority report (of three British and two 
Indian members) made suggestions for the better work- 
ing of dvarcbv while the minority report (of 4 Indian 
members including Sir Tej Bahadur Sapru) held that 
dyarchy w^as unworkable and possessed inherent de- 
merits and explained the difficulties enumerated in its 
operation by the provincial governments. 

This denunciation of dyarchy was readily taken 
up by the people. The result of the political pressure 
was that the Statutory Commission (Simon Commission) 
was appointed in 1927, two years earlier than its due 
date. It was boycotted by Indians. 

(B) The Simon Commission: Its recommenii«- 

tions « 

(i) Provincial Government. 

(f) Executive. It recommended tbe abolffion of 
dyarchy in tbe provinces and establishment of unitary 
administration by doing away with the classification of 
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subjects into reserved and transferred. There was to 
be provincial cabinet, the members of which vJere to 
be chosen by the Governer* and were to have joint 
responsibility for action and policy. The Ministry 
might include one or more non* elected persons, ordi- 
narily experienced officials. 

Governor’s over-riding powers were to continue. 

A Secretary to the Cabinet was to be appointed. 

(ir) Legislature. They were to*be enlarged, in 
the case of the more important provinces to a figure 
between 200 and 250; there was to be no official bloc, 
and even the nominated element was to be strictly 
limited to not more than 10 per cent. 

In the absence of past agreement communal 
electorates were to be retained. Muhammadans were 
to have minority weightage in . six out of eight 
provinces and in the presence of this weightage they 
were not to have their seats enlarged to figures pro- 
portionate in Bengal and the Punjab. 

Twenty per cent of the adult population was to 
be enfranchised. A large number of women voters 
were also to be admitted. The legislature was to 
have power of mending its own constitution after ten 
years. The provinces ]yere to have enlarged financial 
resources. 

(«i) The Gcn^erfior. His powers to secure legis* 
lation by certification and to restore rejected demands 
were to extend over tbe same field as was covered by 
his over-riding powers to control executive action, and 
he was given unrestricted authority to the event of 
the breakdown of the constitution. 

• (tv) Separation of Burma from British India waa 
suggested. *' 

(v) The principle of autonomy was not applied to 
tbe N.«W. F. Province. But it was made a Gover- 
nor's province with a Legislative Council of 40 
members. 
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(II) Tbt Csntro. 

{a] Legislature, It recommended Federal 
Assembly (of members between 250 and 280) to repre- 
sent Government organs of the Federal units ”~for the 
time being the provinces only but in course of the time 
the States also. 

• Members representing Governor’s Provinces were 
to be elected by the Provincial Councils by the method 
of proportional representation, ensuring the minority 
communities a sufficient representation in the 
Assembly. 

From areas ^tside the Governor’s provinces 
members were to be returned by methods appropriate 
to each case. 

The official members were to consist of such 
members of the Govern or -General’s Council as sat in 
the Lower House, together with 12 other nominated 
officials. 

The Council of State was to have elected and 
nominated members chosen in the same pro;iortion as 
at present. They were to be chosen by indirect elec- 
tion, carried out by Provincial second Chambers (if 
constituted j or by the Provincial councils. 

(b) Executive Control ower the High Courts 
was to be placed with the Governor General. He 
was henceforward to be the authcarity who will select and 
appoint his Executive councillors, one of whom will be 
to lead the Federal Assembly. 

The Governor General was to continue to have 
bis powers of Ordinances, Certification and of resto- 
ration of rejected grants and others. 

The Executive was not to be responsible to the 
legislature. 

• Control over the Army and Defence, over the 
Provincial Governors in the exercise of their overriding 
powers and in regard to relations with the Native 
States was to vest in the Viceroy. 
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The Commission’s report was condemned by all 
in the country. 

(€} Tbe Nehru Report. 

The Government had challenged the Indian poli- 
ticians to produce a joint constitution acceptable to all 
communities and the outcome of that was an All 
Parties Report in 1929 called the Nehru Report. It 
recommended: — •• 

U) India shall be commonwealth with a Parlia- 
ment all supreme and an executive responsible to that 
Parliament as in other Dominions. 

Ui) The Parliament shall consist of two Houses, 
the Senate and the House of Representatives. 

(in) The Governor-General .shall be appointed by 
the King. » 

(tv) The Senate shall consist of 200 members to 
be elected by the Provincial Council on population 
basis, subject to a minonum and on the^^basis of pro- 
portional representation with a single transferable vote 
It shall be lor seven years. 

(v) The House of Representatives shall consist 
of 500 members to be elected by constituencies deter- 
mined by law. Every person of either tsex who has 
attained the age of 21 and is nut disqualified by law\ 
shall be entitled to vote* 

The House shall be for five years. 

(vf) The Executive, It shall consist of the Prime 
Minister and not more than six ministers. The former 
shall be appointed by the Governor-General and the 
latter by him on the advice of the ^rime Minister. 
They shall be responsible to the House of Representa- 
tives. 

(t4*) The Commonwealth shall have power to 
appoint High Commissioners and other foreign repre- 
sentatives. 
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{viii) The Provincial Executive. The Governor- 
Generaf shall appoint the Governor of a province. The 
latter shall have an Executive Council of not more 
than five ministers appointed by him. The Chief 
Minister shall advice him for his selection. They shall 
be responsible to the Legislature. 

{ix) The Provincial Legislature, There shall be 
a local Legislative Council for five years with an 
elected President and Deputy President. 

There shall be one member of the Provincial 
Legislative Council for every 100,000 nf the poppla- 
tion of the province. 

Every citizen of 21 years of age and not disquali- 
fied by law shall be entitled to vote. 

JV.B. There is a provision for earlier dissolution 
and extension of the/erm. 

The Governor’s assent is necessary for a Bill to 
become an Act. He shall send a copy of the Act to 
the Governor-General for his assent. 

The Governor shall consult the Executive Council 
for all his actions. 

{x) The Judiciary, There shall be a Supreme 
Court which shall exercise such jurisdiction as Parlia- 
ment will determine. It shall consist of a Lord Presi- 
dent, and as many other justices, as Parliament may 
fix. The Lord President and other justices shall be 
appointed by the Governor General-in- Council. The 
Supreme Court shall have original jurisdiction in all 
matters referred to it by the Governor-General-in- 
Council under S. 85, with regard to the suits by or 
against the Commonwealth, affecting consuls or other 
representatives of other countries, between provinces, 
arising from ih^ interpretation of the constitution. 

. ixi) If the Supreme Court certifies, then there 
shall be appeal to the Kiug-in-Council. • 

(xii) The Commonwealth shall exercise the same 
rights in relation to the Indian States as the Govern- 
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meat of India hitherto exercised and discharged. In 
case of any differences, the Suprennie Court shall finally 
decide. • 

(xiii) Parliament may amend the constitution 
with two Houses sitting together and agreed at the 
third reading by not less than four* fit ths of those 
present. 

(xiv) There shall be joint and mixed electorates 
throughout India for the Hou>e oP Representatives 
and the Provincial Legislatures. There shall be 
reservation of seats only for Muslims where they are 
in a minority and for non Muslims in the N.W.P. 
Province, 

The question of communal representation can be 
opened up after ten years. 

(D) The Round Table Conference. 

f 

The Nehru Report was not accepted by the 
Government while Indians did not accept the Simon 
Report. 

Lord Irwin announced in Oct. 192^^ the decision 
of the Government to hold a Round Table Conference 
which was accordingly held in Koveinber, 1930 but 
the Indian National Congress non- co-operated as the 
status of a Dominion was not assured* The conference 
resolved itself into several sub-committees such as (i) 
for the federal structure of the future Indian Govern- 
ment, (tt) for the scheme of Provincial autonomy, 
(Hi) for the problem of the Minorities, (iv) for the 
separation of Burma, (vj for the reforms for the 
N.W.F.P. (vi) for franchise, (vit) for defence, (oui) 
for services, and Ox) for the separation of Sind. 

These reports were placed before the conference 
ancf noted one after the other. • 

The Prime Minister’s Declaration of 26th 
Fipvember 1930. 

After the first Round Table Conference, the Prime 
Minister announced the Government's plans about 
the future Government of India through a declaration 
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cmpbftfizing in ontlinc, upon the Federal Government 
with celatral and provincial legislatures, responsibility 
of the executive to the legislature, full responsibility 
in the Governor’s Provinces with Ministers jointly res- 
ponsible to the Legislature, and the central Govern- 
ment embracing both the Indian States and British 
India, etc., etc. 

The GEndhi-Irwin Pact, however, called the The Gandhi 
‘‘Delhi Truce*’ br^ougbt about the attendance of the Con- 
gress at the second Round Table Conference in 1931. 

The conference dispersed without arriving at any final 
and definite conclusions and a Consultative Committee 
was appointed to continue its work in India. 

Meanwhile the Prime Minister as an arbitrator 
between the Muslims and others, gave his communal 
award in 1932, giving separate electorates to the 
depressed classes aryl weigh tage and ample reward to 
the Muslims for their co-operation. The Poona Pact 
later on modified it as far as the depressed classes went. 

The Third Round Table Conference was 

convened in f^32 in the teeth of the opposition of the 
Congress- A white Paper was soon issued after that and 
shortly afterwards a Joint Select Committee of both 
Houses of Parliament was appointed to consider the 
Government’s proposals in conyultation with Indian 
representatives- 

(E) The White Paper. 

Its main features ; — (I) There shall be a Federal The White 
Legislature consisting of the Council of State and Paper, 
the House of Assembly. The former will have a 
tenure of seven years and the latter of five years. 

TAe Com nctl o/ shall consist of not more TheCouncii 
than 260 memjjers of whom 150 will be elected from of State. 
British India and not more that 100 appointed * 

• by the Rulers of State; not more than ten non-ufficials 
Dominated by the Governor-General. * 

The Assembly shall have not more than 375 The 
members of whom 250 would belong to British India Assembly. ^ 
and not more than 125 to the Indian States, * 
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(2) The G over nor 'Gemral shall have special res- 
ponsibilities; and can issue his own ‘Acts* and, ordinan 
ces for emergencies. On the breakdown of the consti- 
tution he will be empowered to assume to himself all 
other powers. He can include any additional sums in the 
budgets for the discharge of his special responsibilities. 

He will be appointed by the King. He shall 
himself direct and control the administration of the 
departments of Defence, External Afiairs and Ecclesi- 
astical Affairs. For the Reserved Departments hi 
will be helped by three councillors. 

There shall be also a Council of Ministers who 
command the confidence of the Legislature. 

There shall also be a Financial Adviser for the 
Governor-General appointed b> him. 

He shall have special responsibilities for (i) 
peace or tranquillity of India ; (tj) financial stability 
and credit of the federation; (tii) interests of minori- 
ties; (u ) interests of the public services; (v) prevention 
of commercial discrimination ; (vi) protection of the 
right of any Indian State; ivn) matters afiecting the 
administration of Reserved departments, 

3. Governor’s Provinces. 

« 

Executive. The Governor shall have a Council 
of Ministers who command the confidence of the 
legislature. 

He shall have special responsibilities in respect 
of the (i) peace and tranquillity in the Province, (**) 
{Hi) interests of minorities and services, (tv) com- 
mercial discrimination^ (v) rights of any Indian State, 
(vtV excluded areas, {vii) execution of orders lawfully 
issued by the Governor-General, (enf) tribal and trans- 
border areas. 

H^shall act for all these subject to the directions 
of the Secretary of State notwithstanding any advice 
tedered by bis Ministers. 
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The Legislature, For the provinces of Bengal, 

U.P. and Bihar there will be legislatures consisting 
of two chambers, a Legislative Council and a Legis- 
lative Assembly, the former for seven and the latter 
for five years. 

The Governor shall have his own “ GovemoFs 
Acts/’ for his special reponsibilities without the sanc- 
tion of the legislatures. He shall have also power to 
issue ordinances, and in the breakdown of the 
constitution, to assume full control through a proc- 
lamation. 

There will be no dyarchy but unitary form of 
Government in the Provinces. 

The Franchise will be lowered. 

(4) There shalj be a list of subjects, exclusively Subjects. 
Federal, exclusively 'Provincial and concurrent. The 
subjects like the Royal Family, the Army Act, the 
Air Force, the Naval Discipline Act, and the cons- 
tional Act shall be placed outside the competence 
altogether of both Federal and Provincial legislatures. 

(5) The Judicature. a 

A Federal Court to interpret the constitution, with 
original and appellate jurisdicticJn shall be constituted. 

The Federal Legislature will also be empowered 
to set up a Supreme Court of Appeal if it thinks 
necessary to do so, 

(4) The Secretary ot State shall have no India 
Council but only Advisers — not less than three nor 
more than six persons (ot whom two at least must 
have held office for at least ten years under the Crown 
in India) — for ^ve years. Their salary shall be paid 
by Parliament. 

(5) There shall be a Federal Public Service 
Commission and a Provincial Public Service tommis 
Sion for each province. The same provincial commh; 
sioD may work for two or three provinces. 
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The Secretary of State, however, shall continue 
controlling the Federal Commission, the Indian Folice 
Service, the Ecclasiastical Department, and the 
I. C. S. 

Recruitment to the Indian Forest Service and the 
Indian Service of Engineers will cease after the new 
constitution comes into being. 

These proposals in the White Paper were cri- 
ticised as being insufficient j or the advance of Indian 
constitutional progress. 

The Joint Select Committee’s recommendations 
are akin to those of White Paper, with only minor 
alteiations and those are embodied in the Act of 
1935 (see Question 40). 

Q. 36. Discuss the specific powers and 
duties of the Crown in relation to Indian Govern- 
ment? 

Ans. The Specific powers of the Crown in 
relation to Indian Government are the following 

(i) His Majesty can remove from office any mem- 
ber of the Council of India on an address of both 
Houses of Parliament. 

(ti) His Majesty may annul rules framed under 
Sec. 129-A of the Government of India Act, 1919. 
‘Tf either House of Parliament presented an address 
to His Majesty against any such rule under the Act 
(of 1919), within 30 days after it had been laid before 
it, such rule might be annulled by His Majesty-in - 
Council but without prejudice to the validity of any- 
thing previously done thereunder.” 

(m) Bills may be reserved for His Majesty’s 
pleasure and vetoed by His Majesty. 

(iv) His Majesty’s assent is essential if an Act 
certified by the Governor-General is to have effect. 

(v) The Act of 1936 clearly recognizes that its 
terms do not exhaust the powers of the Crown, which 
can be exercised in respect of India and all prerogative 
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powers in respect of oversea territories save in so far 
as tbey*are regulated by the Act. Thus the Act leaves 
untouched the vital prerogatives (of the Crown) of 
the control of foreign affairs* including the power to 
cede territory, and making of war or peace or declar- 
ing neutrality. 

(vi) The Governor General in India exercises 
his power (not being powers connected with the exer- 
cise of the functions of the Crown in its relations to 
the Indian States) as His Majesty may be pleased to 
assign to him. The accepted functions of the Crown 
with regard to the States can also be exercised by the 
Governor General if His Majesty assigns these to 
him. 

(tut) The powers of the Crown extend to the 
Indian States too through treaties, engagements. 
sanais (grants), u^ge and political practice. The 
states are subject to the paramountcy of the Crown. 

I^rd Reading in 1926 emphasized this faK:t when 
he wrote to the Nizam: ‘ The sovereignty of the 
British Crown^is supreme in India, and therefore no 
Ruler of an Indian State can justifiably claim to 
negotiate with the British Government on an equal 
footing. Its supremacy is not based only upon treaties 
and engagements, but exists ii^ependently of them 
and, quite apart from its prerogative in matters rela- 
ting to foreign powers and policies, it is the right and 
duty of the British Government, while scrupulously 
respecting all treaties and engagements with the Indian 
States, to preserve peace and good order through- 
out India.’’ 

(ofn) There shall be no federation in India unless 
there is a Proclamation made by His Majesty and 
before that is dene, an address in that behalf is to *be 
presented to the King by each House of Parliament 
tsee S. 5 of 1935 Act). ^ 

Under Section 6 of the same Act a State is to be 
deemed to have acceded to the Federation if His 
Majesty has signified his acceptance of an Instru- 
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meat of Accession executed by the Ruler thereof. 
The Crown under the Act is not bound to accept any 
Instrument of Accession oSr Supplementary Instrument. 

iix) The Crown’s jurisdiction in certain mili- 
tary zones such as Quetta, Secunderabad and Banga- 
lore will remain unaltered. 

(z) The powers of the Crown and its prerogative 
rights go together. It has got the^ following rights 
exclusively enjoyed by it : — 

(i) The Crown enjoys exemption from crimi- 
nal or civil liability. The King is above Law. 

(it) All the land in British India is vested in the 
Crown as ultimate owner and all waste land is its 
absolute property. 

(tit) The prerogative of ruipexation of territory 
remains unaffected. 

(iv) The prerogative right over gold and silver 
mines situated in any ."Tovince are kept. 

(v) The Crown enjoys escheats M land, trea- 
sure-trove and the separate property of persons dying 
intestate without kin. Section 174 of the Act of 
1935 keeps this right of the Crown for the purpose of 
the Government of that Province or for the Government 
of the Federation. 

(vt) The ships of the Crown cannot be seized for 
giving salvage claims or for claims for damage done 
by coliisions. 

[vit) The prerogative of mercy, pardons, re- 
prieves, respites and of remissions of punishments 
kept intact by Section 295 of the Act of 1935. 

•^ivtti) There is the prerogative power of the 
Crown to grant honours of imperial status. 

“ In general the Crown enjoys in British India 
all tb# privileges it has under the prerogatives in the 
case of England except in so far as these are limired by 
Statute* —Keith, 
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{ix) Tbe Crown appoints ibe High Commissioner Power of 
for Ihdia, tbe Governor-General, tbe members of **PPobit- 
tbe Governor-Qcnerars Executive Council, Governors, ’ 
the members of a Governor’s Council, permanent 
Chief Justices, judges of the High Court and Advo- 
cates General, any Lieutenant-Governor, representa- 
tives as regards relations with Indian States, Gover- 
nors of Burma, and judges of Federal Court (under 
tbe new constitijtion of 1935), Auditor-General, Com- 
mander-in-Chief, and other representatives in India 
with the advice of his Ministers in England. 

Its duties, (a) Its duties are co extensive with 
those of its powers and prerogatives. These allow it 
to discharge some of the administrative duties 
such as the various appointments in India for the 
administration of the country, and in the conduct of 
all wars and tjreaties (which are always in its 
name). 

ib) Its judicial duties extend to the appointment 
of all Chief ^Judges, judges of various High Courts 
including that of the Federal Court under the new 
constitution. 

It gives consideration to the petitions of mercy 
decides the cases where pardons, reprieves, respites or 
remission of punishments are to be given. The Privy 
Council meets under its very control. 

(c) Its Legislative Duties extend to the passing 
and approving of Orders- in -Council for India, statutes 
and of laws of India and to the ushering in of the 
new constitution for this country. 

(d) Its Religious Duties are seen when we find 
that tbe Church of England having branches in Jndia 
is under i£s^ cry control. 

(e) Honours, Tbe Crown thinks itself in duty 
bound to keep in band all those eleroeffts which 
strengthen its bold on India by granting them various 
honours, such as titles, medals etc* 
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(/) It looks to the welfare of the Indiao^people 
through its representatives and discharges all those 
duties which are incumbhnt upon it to keep India as 
an Empire Unit. 

Q. 7. What are the powers and duties ^ of 
the Secretary of State for India? In what position 
does he stand in relation to Parliament and his 
council ? 

f 

Ans. Powers of the Secretary of State for 
India. 

Adjuinistra- J. Administrative, 
tive powers 

(t) He IS the Crown’s responsible agent for the 
exercise of all authority vested in the Crown in re- 
lation to the affairs of India and of its administration. 

in) He may superintend, direct and control al^ 
acts, operations, and concerns which relate to the 
government or revenues of India. 

{til) He has control over all expendU'jres, such as 
grants of salaries, gratuiliex and allowances and 
all other payments and charges, out of or on the 
revenue of India. 

(tv) He is presutpably the adviser of the Crown 
in regard to the appointment - 

(а) of the Governor General, 

(б) of the members of the Governcar- General’s 

Executive Council, 

(c) of Governors, 

id) of members of the Governor *s Executive 
Councils, 

(ij) of Lieutenant-Governors, 

(/) of the Public Service Commission, 

(gj of the Auditor-General in India, 

(h) of Chief Justices, judges and Advocates- 
General of High Courts, 



THE CONSTJTUTION OF INDIa 


55 


«(f) of the Bishops of Calcutta, Madras and 
Bombay. , 

(u) He may, if he thinks fit, by order revoke or 
suspend, for such period as he may direct, the appoint- 
ment of a council for any or all of the Governor’s pro- 
vinces. 

(vi) He may issue orders to the Governor-Gene- 
ral'in Council ^d the latter may pay due obedience 
to it. 

(vtt) Ail orders, regulations and directions law- 
fully made or given by the Court of Directors of the 
East India Company, or by the Commissioners for the 
affairs of India so far as they are in force at the com- 
mencement of the (jovernment of India Act, 1919, 
deemed to be his orders, rules and directions given 
under the Government of India Act, 1919. 

(viii) His powers in council (Secretary of State 
for India-in-Council) are : — 

(а) He prescribes the procedure for the sending 
of orders an^ communication to India and in general 
lor correspondence between the Secretary of State and 
the Governor-General-in-Council or any local Govern- 
ment. 

(б) He may, subject to sotne exceptions in S. 17 
(1), (2), make ail appointments and promotions in bis 
establishment and may remove any otficer or servant 
belonging to that. 

(c) He may by order suspend, until further orders, 
ail or any of the powers of the Governor-General-in- 
Council which the Governor-General can exercise in- 
dividually in the absence of his council under S* 43 

(1) of the AcFof 1919. 

(d) Ordinarily his express orders are necessary 
for the Governor- General- in -Council to decfiare war, 
peace, treaty, etc . etc. 

(fi) The rules made under S. 45 A (1) shall not 
aathotixe the revocation or suspension of the transfer 



56 


poutical scienc« 


IiegislMiv’e 

powers. 


of any subject (central, transferred, or reserved) except 
with bis sanction. 

(/) With his approv^ the Governor General-in- 
Council can create a council in any province under a 
Lieutenant-Governor. 

(g) He may disallow any notihcation of the 
Governor-General in-Council whereby the latter de- 
clares or alters the boundaries of any province. 

( 

ih) He may reinstate any person dismissed from 
the Civil Service of the Crown in India. 

(i) He may make rules for regulating the classi- 
fication of the Civil Service in India, the methods o^ 
their recruitment, their conditions of service, pay and* 
allowance, and discipline and conduct. 

Rules regarding the scale and conditions of pen- 
sions of persons in the Civil Service of the Crown 
and appointed by the Secretary of State-in-Council 
may be varied by nim. 

He may, with the advice and assistance of the 
Civil Service Commissioner, make rule§ for admis- 
sion to the Indian Civil Services. 

. Every resolution of the Governor-General-in- 
Council defining and limiting the qualifications of 
persons outside Indiali Civil Service, who may be 
appointed to offices reserved for th e civil service mem- 
bers require his sanction. 

(y) He may fix the salaries, allowances, furloughs, 
retiring pensions and (where necessary) expenses for 
equipment and voyage, of the Chief Justices and other 
judges of the several High Courts and of the Bishops 
and Archdeacons in India. 

' (k) His consent in writing is necessary for the 
advancing of any loans by any European British sub- 
ject to any Indian Prince or Chief. 

(H) Leifislative Powers. 

(•) If the period between the dissolution of either 
Chainber of the Indian Legislature or a Local Legya** 



THR CONSTITUTION OF INDIA. 


57 


lure is to prolong beyond six montbst sanction of tbe 
Secretary of State is necessary for the same. 

{it) He is to be supplied with an aqthentic copy 
of every order made by the Governor-General-in- 
Council altering the local limits of jurisdiction of High 
Courts. 

The Secretary of State-in-Council has the 
following powersig— 

(a) H is approval is necessary for the Indian 
Legislatures making any law empowering any Court, 
other than a High Court, to sentence to death any of 
His Majesty's European subjects or abolishing any 
High Court. 

(d) He may, by resolution, empower any Local 
Government to propose to the Governor-General-in 
Council the draft of dny regulation for the peace and 
good government of their territories and empower the 
latter to give that the validity of law from a date 
to be fixed by I ..ocal Government. 

(c) His approval is necessary for the validity of 
rules made by the Governor -Generai-in Council with 
regard to the membership of tbe local legislature and 
with regard to any ordinance issued by the Governor- 
General’s Council. 

(iv) The Indian legislature cannot abolish any 
High Court nor can create a Court without the previ- 
ous approval of the Secretary of State. 

(vl Every Act of the Indian Legislature has to be 
sent by the Governor-General after he has given his 
assent to the Secretary of State for approval. Simi- 
larly all projects for legislation are to be approved pt 
by him. • 

UUi Financial. 

(») He directs, controls, superintends all acts, 
operations and concerns which relate to tbe revenues 
of India. 


l^'inanoial 

powers. 
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(it) As Secretary of State-in-CounciL , 

(a) The expenditurt of the Revenues of India, both 
in British India and elsewhere is subjec: to his con* 
trol and no grants or appropriation of any part of 
those revenues or of any other property can be made 
without his consent; 

{b) Such parts of the revenues of India as are re- 
mitted to the United Kingdom, ancT all moneys arising 
or accruing in the United Kingdom for the purposes 
of the Government of India are paid into the Bank of 
England to his account and are operated upon by him; 

He may, by power of attorney, authorize all or 
any ot the branches of the Bank of England (l) to sell 
and transfer all or any part of any stock standing in 
his name ; (2) to purchase and accept stock for any 
such account; and (3) to receive dividends or any 
stock standing to any such account and direct by 
writing, the application of the money to be received 
in respect of any such sale or dividenck All securities 
etc. held by the Bank of England in his account may 
be disposed of by him; 

(c) He has very wide powers of selling, buying 
and mortgaging etc.# property of and for the Govern- 
ment of India and the Local Governments. 

id) He appoints an Auditor-General in India and 
makes rules for his pay, powers and duties etc. 

iiii) The revenues of India cannot be applied to 
defraying the expenses of any military operations 
carried on beyond the external frontiers of India, except 
with the consent of both Houses of Parliament. This 
consent depends mainly upou the vi#w taken of the 
matter by the Secretary of State. 

(r'v) Ordinarily he can enter into contracts on 
behalf of the Government of India. 

(v) He indirectly exercises substantial cxiotnu 
over the Indian finances, both central and local. 
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Thus we find ** that the council is associated with 
the Secretary of State for the purposes of control over 
the revenues of India {vide S.*21), the disposal of the 
securities held by, or lodged with the Bank of England 
{vide S. 25', the disposal of any real or personal estate 
for the time being vested in the Crown for the purposes 
of the Government of India and with the raising of 
money by way of mortgage {vide S. 28), the entering 
into contracts {vide S. 29) and the bringing of suits or 
the defending of suits {vide S 32 ).’* — Sir T.B* Sapru. 

Also we find that the Government of India is 
completely subordinate to him directly as well as 
indirectly. His powers are extensive. 

The Secre- 
tary of 
State and 
his council, 

(#f) He is the President of the Council of India 
and ordinarily ,presides over its meetings. 

{Hi) Meetings of the Councilor India are convened 
and held at his discretion, 

(iv) Ail acts done at the council meetings in his 
absence require bis approval in writing. 

(v) In case of difference of opinion in a council 
meeting he may require that his opinion and the 
reasons for it be entered in the Minutes of the Pro- 
ceedings. 

{vi) He may constitute committees of the Council 
of India for more convenient transactions of business, 
and direct what departments of business are to fie 
under those committees respectively, and generally 
the manner in which the business of the Secre- 
tary of State-in -Council of India shall be tran^cted. 

(v»») The right of filling any vacancy in the 
Council of India vests in the ^cretary of State. 


(IV) The powers of the Secretary of State with 

regard to his council. 

1 

(f) He prescribes the quorum for meetings of the 
Council of India. 
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(vfu) He may for special reasons of public ad- 
vantage re-appoint fear a further term of five yfears any 
member of the council.** 

(far) He may remove the Vice-President of his 
council, whom he appoints as Secretary of State for 
India-in-Council. 

(x) See also his powers under the headingps 
Administrative, Financial and Legislative powers of 
the Secretary of State for India-in-Council. 

(xi) Under the new Act of 1935, Section 278 
provides that the Secretary of State shall appoint a 
body of persons, not being less than three nor more 
than SIX in number. These persons will advise 
the Secretary of State on all matters concern- 
ing India on which he seeks th,eir advice. At least 
one half of these advisers must have’ held office for ten 
years or more under the Crown in India. But the 
Secretary of State tnjy or may net at all take their 
advice; and even if he takes, he may not act on tbat. 

However under Section 261 ^ he must take their 
majority concurrence when exercising the powers 
conferred on him by Part X of the Act, i, e., for the 
recruitment of services and regulation of conditions of 
employment. * 

Still under that part, he remains the authority 
charged with the control of the members of certain 
public services in India, and is empowered, subject to 
Sec. 261 to make rules regulating conditions of service, 
and to draw up orders in connection with appeals to 
him from any member of those services, 

• Thus be may issue orders and instructions in 

secret and urgent matters without giting any informa- 
tion to his advisers, in subjects like war and peace, 
defetr:e, relation to Indian States, etc. He can ovhriTde 
his council. The financial veto of the council under 
the Act of 1919 is taken away by the Act of 1935. 
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His relations with Parliament. 

% 

He is one of the Cabinet Ministers and is to be a 
member of either of the two Houses of Parliament. 
He is absolutely responsible to Parliament for all 
actions taken in his department and for all schemes 
of policy promulgated. When questions or supple* 
mentary questions are put to him concerning his de- 
partment he is to answer those. He submits the 
Indian Revenue * Accounts and the Report on the 
Moral and Material Progess of India during the year 
to Parliament. He comes with his party and goes 
with his party in Parliament. 

His duties. 

ii) As we have stated above, the Secretary of 
State, with the concucrence of both Houses of Parlia- 
ment, had to submit €or the approval of His Majesty 
the names of the persons who were to form the Statu- 
tory Commission. 

(ii) He sLsill within the first twenty-eight days 
during which Parliament is sitting next after the first 
day of Tiilay in every year, lay before both Houses of 
Parliament a statement showing the Moral and Material 
Progress of India during the preceding year. 

(tfi) He shall establish m India Public Services 
Commissions through the Governor-General and the 
Governors. 

(tv) His duties go with his powers as stated 
above. He has to look to the administration of India 
and Burma (under the Act of 1935). 

Q. 8. Wjiat are the functions of the Higb 
Commissioner for India ? 

The High Commissioner for India whose 
office was provided for in the Act of 1919 and* estab- 
lished by Order-in-Council of Augtist 13, 1920, was 
assigned definite functions of agency. The work 
undertaken was essentially non^pcliticaU 


His relation 
with 

Parhament* 
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His func- 
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He 
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India 
Office 
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work goes 
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t 


Supplies in- 
formation 
about ludia. 


(t) The Act of 1919 delegated to the High 
Commissioner those powers previously e;:ercised 
by the Secretary of State or the Secretary of State-in* 
Council which were in relation to making of contracts, 
and prescribed the conditions under which he was to 
act on behalf of the Governor-General in -Council or 
any local Government. 

Thus he is an agent of the central government 
and of the provincial governments in the United 
Kingdom. 

The intention was to transfer gradually all the 
agency functions performed hitherto by the India 
Office to the office of the High Commissioner for India 
in London . 

fit) He appoints his own staff and can enter into 
contracts in the name and on behalf of the Secretary 
of State-in-Council. 

(tti) He is to lay before the auditor the 
accounts of the Secretary of State-in-CQ’incii, accounts 
of the receipt, expenditure and disposal in the United 
Kingdom of all money, stores, and property by him, 
accompanied by proper \ouchers, and is to submit 
to the auditor ail necessary papers having relation 
thereto- 

He has also to transmit to the Governor-General- 
in-Council a copy of the report of the auditor on those 
acct^Dts. 

y (iv) He has got under his control the Stores 
Department. 

(v) The Indian Students Department also works 
under him ; thereby he deals with, the education 
of Indian students in England. 

(vt'l He supplies information on India* 'Tb 
inquir&s. 

(vii) He furnishes trade information and promotes 
the welfare of Indian trade* 
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On the occasion of the Ottawa Conference in 1932, 
bis offic^was made the centre of the activities of the 
Indian delegation which negotiated with the British 
Government for the Ottawa Pact to have mutual 
good trade between England and India. This was 
in fact a great departure from the intentions of the 
powers of the Act of 1919. 

In the Act of 1919 it was laid down that his 
work was essentially non- political. But recently his 
office has bOcom^ an economico-political one. 

iviti) He also supervises the work of the Indian 
Trade Commissioner. 

{ix) Under the new regime ushered in by the Act 
of 1935, The Governor-General exercising his indi- 
vidual judgment, shall appoint him and prescribe the 
salary and conditions of his service. The Commis- 
sioner shall perform, on behalf of the Federation, such 
functions in connection with the business of the Feder- 
ation, and in particular, in relation to making of 
contracts as the Governor-Cieneral may from time to 
time direct. « 

The Commissioner may with the approval of the 
Governor-Genera! and on such terras as may be 
agreed undertake to perform on behalf of a Province or 
the Federated State, or on bebaii of Burma, func- 
tions similar to those which he performs on behalf of 
the Federation. — (Section 302). 

Thus he may be authorized to act for a province, 
ibe Federated State, or Burma. Still his work .does 
not inspire any very optimistic enthusiasm in the 
Indian mind. Indian traders view his activities with 
suspicion. Theoretically it may be true that by his 
appointment, an Indian gets the same status as is 
found in the se]f*g<»verning colonies and dominions, ‘ but 
practically the India of to-day hnds in bis functions a 
chac 0 t adverse to the economic interests of Indi^. 

Q. 9. Discuss the powers of the Governor- 
General of India in Legislative, Administrative, 
Financial and Judicial spheres. 
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Powers in 
thelej;iala- 
tive sphere. 


With 
regard to 
the two 
Chambers. 


Ant. (A) Powers of the Governor General 
in the Legislative sphere, according to the ; Govern- 
ment of India Act of 1^19 are as follows : — 

(i) The Governor General and the two Chambers, 
namely the Council of State and the Legislative 
Assembly constitute the Indian Legislature.— (S. 63). 

(it) He has the right of addressing the Council 
of State and the Assembly and may fo' that purpose 
require attendance of their menfbers. 

[S. 63- A (3). S. 63 (3).J 


His previ- 
ous sanc- 
tions for 
Bills par- 
taiuing 
to. 


(iii) The previous sanction of the Governor- 
General is required for introduction in either Cham- 
ber of the Indian Legislature any. measure which 

(a) affects the public debt or public revenues of 
India or imposes any charge bn the 
revenues of India, or“ 


(6) repeals oi amends, any act or ordinance 
made by the Governor-General or, 

(c) atfects the religion or religious rites and 
usages of any class of British subjects in 
India or, 


(d) repeals cf, amends any Act of I^al legis- 
laH’re or, 

(e) affects the discipline or maintenance of 
any part of His Majesty’s military, naval 
or air force or 

(/) affects the relations of the Government with 
foreign princes or states or, 

(g) affects any measure regulating any provin- 
cial subject which has been declared by 
rules under this Act to be subject to legis- 
^ lation by the Indian Legislature- 

(f'r) When a bill, clause, or amendment affects, in 
the opinion of the Governor-General, the safety or 
tranquillity of India or any part thereof he may direct 
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that no further proceedings shall be taken by Chamber 
in rei£0tion to the bill, clause or amendment. 

# [S. 67{2) (a)J 

(v) The Governor-General may, in bis discretion 
refer any bill on which there is difference between the 
two Chambers of the Indian Legislature to a joint 
meeting of both tl^e Chambers. [S. 67 (3).] 

(ri) Where a Bill has been passed by both the 
Chambers, the Governor-General may return it for 
reconsideration by either Chamber. '^S. 67 {4)-j 


(rit) Where cither Chamber refuses leave to 
introduce, or fails to pass in a form recommended by 
the Governor-General any bill, the Governor-General 
may certify that the passage of the bill is essential for 
the safety, tranquillity <.ir interests of British India or 
any j^art thereof, and thereupon the bill becomes an 
Act upon the sigoUication of the Governor General’s 
assent, 67 B (1).J 

(vin) A bill passed by both the Chambers does 
not become ag Act until the Governor-General has 
declared bis assent thereto. 


He may 
certify a 
bill if he 
likes with- 
out caring 
for the 
Chamber. 


His assent 
is essential. 


N. B. The Governor-General may declare 
that he assents to the Bill or that he reserves the Bill* 
lor the signihcation of His Majasty’s pleasure there- 
on. [S. 68.j 

(ixj The Governor-General may, in cases of Ordinance 
emergency, make or promulgate ordinances for the Power, 
peace and good government of British India or any 
part thereof for the space of not napre than six months 
' from its promulgation. It may be extended as a sub- 
sequent ordinance for a further period not exeeding 
six months. [S. 72.] • 

(x) The previous sanction of the Governor-Gene* 

I if necessary for the Provincial legislatures’ faking 
into consid; ration any law (a) imposing or authoriz- 
ing the imposition of any new tax or (6) affecting the 
public debt of India or the customs duties or any other 
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tax or duty for the time being in force for the Govern- 
ment of India ; or (c) affecting the discipline of'* main- 
tenance of any part of His Majesty’s naval, military 
or air forces or (d) afFeciing the relations of the Gover* 
ment with foreign princes or states : or (e) regulating 
any centra) subject or (/) regulating any provincial 
subject which has been declared by rules under this 
Act to be subject to legislation by the Indian Legis- 
lature or (g) affecting any power expressly reserved to 
the Governor-General-in-Council by any law for the 
time being in force or (/i) altering or repealing tbe 
provisions of any law enacted before 1919 which can 
not be repealed by the local legislature without previous 
sanction ; or (i) altering or repealing any provisions of 
an Act of the Indian legislature made after 1919 which 
may not be repealed or altered by the local legislature 
without previous sanction. 

N. B. An act '.r provision of an act made by a 
local legislature and si hserjiienily assented to by the 
Governor -General in pursuance of the Government of 
India Act, 1919, shall not he deemed yivalid by reason 
only of its requiring the previous sanction of the 
Governor-General. ;S. 80 A {3J j 

ixi) The Governor General may instead of assent- 
ing or withholding iys assent from any act passerl by 
a provincial legi-lature, declare that he reserves the 
Act for the st^mficai'.on of Bis Majesty s pleasure 
thereon. [S, 81 A (3).j 

ixii) When a Bill is reserved by the Governor, 
Lieutenaijt-Governor, or Chief Commi sioner for the 
consideration of the Governor-General the latter may 
send back the Bill for further consideration by the 
aouncil with a recommendation that tbe council shall 
consider amendments thereto. CS. A (2)] 

(xiit) {a) As Governor-General in-Council, be 
may<.nake the Standing Orders for the conduct ofTny 
business etc., in either Chamber of the Indian Legis- 
lature tS. 67 (6)J (b) and may constitute, with the 
sanction of His Majesty previously signified by tbe 
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Secretary of State in -Council local legfislature in 
Lieutei^am-Oovernors' and Chief Commissioners’ pro* 
Vinces. [S. 77.] i 

(xiv) A bill passed by provincial legislature and 
assented to by the Governor or Chief Commissioner 
does not become an act until the Governor General 
has assented thereto. [S. 81 (3).] 

Hit Powers in the Administrative Sphere. 

s 

1. He appoints : — 

(a) a member of his Executive Council to be 
the Vice-President thereof. [S. 38,] 

{&) a Lieutenant Governor, with the approval 
of His Majesty. fS. 54 A (I).] 

(c) every member of a Lieutenant-Governor’s 

Executive* Council, with approval of His 
Majesty. • [S. 55 (3).] 

(d) The President of the Council of State, from 

among the members thereof. [S. 63 A (2) ] 

(c) The election of the President and Deputy 
President of the Assembly is to be approved 
of by him. [S. 63-C (2).] 

He may remove the appointed President of the 
Assembly. [S. 63-C (3).] 

An elected President and a Deputy President 
of the Assembly may be remov ed from office 
by a vote of the Assembly with his concur- 
rence. [S. 63 C (4).] 

2. He may make rules and orders for the more 
convenient transactions of business in his Executive 
Council. [S 40 (2). 

3. In case <^f dififcrence in his Executive Coun’cil 
he may decide a case by casting a second vote in case 
ntjajtie. [S. 41 (1).] 

4. He may, on his own authority and responsi- 
bility, overrule the majority of his council and adopt, 
suspend or reject any measure, in whole or in part, if 
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in his judgment the measure essentially affects the 
safety, tranquillity or interests of British India, pi any 
part thereof. [S. 41 (2).J 

5. He may in his discretion exercise alone all or 
any of the powers of the Governor-General-in-Council 
if he has been authorized so to do. [S 43 (l).] 

6. He may, if he thinks it necessary, during 
absence from his Executive Council, issue on his own 
authority and responsibility any ordpr which might 
have been issued by the Gov ernor-General-in-Council 
to any Provincial Government, or to any officer or ser- 
vant of the Crown acting under the Provincial Govern- 
ment. [S. 43 {2).j 

7. He is to determine the salary of the appointed 
President. [S. 63-C (5j.j 

8. (a) He may dissolve eithe?r Chamber of the 

Indian Legislature belufe the expiry of us 
full term. "S. 63- D (11 (a)j 

(£>) He may extend the term of either Chamber. 
iS. 63-D ll) [hh 

(c) After dissolution of either Chamber he fixes a 
date not more than six months, or with the 
sanction of^the Secretary of Slate not more 
than nine months, after the date of dissolu- 
tion tor the next session of that Chamber. 
(S. 63-D (1) ic)/: 

id) He may appoint such times and places for 
holding the sessions of either Chamber of 
Indian Legislature as he thinks fit, an4 
may also from time to time profogue such 
sessions. [S. 63D {2).J 

< 

9. The first standing orders for the conduct of 
business in the Indian Legislature are made by«4ii» 
Governor-Generai-in- Council and may with his con- 
sent be altered by the Chamber to which they relate 
[S. 67 (6).] 
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Powers as Govern or -General -in -Council : — As (^ver 

10. He may sell and dfspose of any property for ral-in- 
tbe time being vested in His Majesty for the purposes Council, 
of the Government of India or may raise money on 
such property in the name of the Secretary of State- 
in-Council. [S. 33.] 

n. He ma^ grant or dispose of any property in 
British India, accruing to His Majesty by escheat, 
forfeiture etc. [S. 31«] 

12. He determines places where his Executive 
Council is to meet, [S. 39 (l).j 

13. He can empower the Governor-General to 
conduct the work of the Governor-General-in-Council 
himself (individually^. ;S, 43 {!)]. 

a 

14. Under exceptional circumstances he may 
declare war, without the orders of the Secretary of 
State-in-Council. [S. 44 (l).j 

15. He issue orders to the Provincial 

Governments which the latter must obey. [S. 45.j 

16. Under certain conditions he can constitute ^ 
new Governor’s or a Lieutenant-Governor’s Province 
and can declare any territoiy in British India a ‘‘Back- 
ward Tract.” [S. 55 (I).j 

17. With the approval of the Secretary of 
State- in-Council he can create a Council in any pro- 
vince under a Lieutenant-Governor. [S. 55 (Ij.J 

His consent is necessary for the validity of rules 
and orders made by a Lieutenant Governor for more 
convenient transaction of business in the council, 

[S. 57J 

18. He can, with the approval of the Secretary 
fkate-in-Council take any part of Britisl^ India 

under the immediate authority and management of 
the Governor-General-in- Council, [S. 59.] 

19* He may declare, appdnt, alter the boundaries 

of any of the provinces. [S. 60.1 

• * 
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20. He may make regulations for certainr parts 
of British India. [S. 71.]i 

21. The residuary power of making rules under 
this Act resides in the Governor General in-Council. 
[S. 129. A {!).] 

(C) His powers in the Financial Sphere. 

(t) No proposal for the appropriation of any 
revenues or moneys for any purpose shall be made 
except on his recommendation. [S. 67 A (4).] 

(ri) If any question arises whether any proposed 
appropriation of revenue or moneys does or does not 
relate to non-votable items under S. 67-A (3), his 
decision shall be final. [S. 67-A ^(2). j 

(lit) He has, in cases of emeigency, the power to 
authorize necessary evpendilure, for the safety or 
tranquillity of British India or any part thereof.*' 

[S. 67-A (8).] 

(ir) His sanction is necessary for the validity of 
rules made for the discussion of the annual financial 
statement in provinces other than Governor’s pro- 
vinces. 

(D) His powers in the Judicial Sphere. 

(ij If any office of a Chief justice or a Judge of 
the Calcutta High Court falls vacant, the Governor- 
General-m-Council can appoint for the interim period 
any other Judge to act so for that Court. [S. 105.] 

(it) As a Governor-GeDeral in-Council, he is also 
given power to appoint additional iudges of High 
Court for such period (not exceeding^ ten years), as 
may be required. [S. 102 (1).] 

(Hi) If a Bill giving power to a High Court to 
have an original jurisdiction in any matter concerning 
the revenue is to be introduced, the pievious sanction 
of the Governor-General necessary. 
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(nO As Governor-General-in-Councn, he may 
alter tlie local limits of the jurisdiction of the High 
Court. [S. 109.] • 

(r) As Cover nor-General'in-Coimcil, his written 
order for any Act shall in any proceeding, civil or 
criminal, in any High Court acting in the exercise of 
its original jurisdiction, be a full justification of the Act. 
[S. 118.! 

{vi) On the occurrence of a vacancy in the office 
of Advocate Genera] of Bengal or in his absence he (as 
Governor-General-in C >unrii) may appoint a person 
for the period. 'S. 114 (3).] 

According to the Act of 1935. 

The Governor-General’s powers are as follows : — 

(A) Discretionary Powers. 

1. Vitfe Section 108 fl) of the Government of 
In hi \ct, I Go, Prp^ious sanction of the Governor- 
General. giver%in his discretion, is required for introduc* 
tion in either Chamber of any Bill or amendment 
which — 

(а) repeals, amends or is repugnant to any pr<? 
visions of any Act of •Parliament extending 
to British India or 

(б) affects matters in respect of which the 
Governor-(3eneral is by or under this Act, 
required to act in bis discretion or 

(c) repeals or amends or affects any act relating 
to any police force or 

id) affects the procedure for criminal proceed- 
ingSiin which European Brifisb subjdbts 
are concerned or 

(e) subjects persons not residents in^ British 
India to a greater taxation than persons 
resident in British India or subjects com- 
panies not wholly controlled and managed 


Discretion- 
afT"f\)weT8. 
In the 
legislative 
Fphere. 
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in British India to greater taxation than 
companies wholly controlled or managed 
therein or 

(/) affects the grant of relief from any federal 
tax on income in respect of income taxed or 
taxable in the United Kingdom 

ig) affects the currency of the Federation or 
the constitution or funcjiais of the Reserve 
Bad , orUis Majesty’s n)ilitary, naval or 
air forces or religions usages cr sites 
or foreign princes or Slates or his acts 
or ordinances, or public debts, or public 
revenues, or any changes in revenues or 
emergency such as war or internal dis- 
turbance. 

2. He is also empowered to ‘make laws in the 
form of Govei Dor-Oet'eral’s Acts in his discretion in 
matters lelating to functions in which he is required to 
act in his discretion or to exercise his individual 
judgment. The Art shall be communicated forthwith 
to the Secretary of State and shall be laid before each 
House of Parliament and is subject to disallowance 
by His Majesty. 

He is required tb explain to both Chambers of 
the legislature by message the circumstances which in 
bis opinion render legislation essential. He shall 
before enacting the Bill consider any address which 
may have been presented to him by either Chamber 
with reference to the Bill. 

The Act shall be void in so far as Governor- 
General’s Act makes a provinon which the Federal 
Lesgislature would not under the Act competent to 
enact. 

3. Other powers are as stated accevding to 
Act of i9i9, I. e„ 

U) the power to dissolve, prorogue and summoD 
the legislature, 



THE CONSTITUTION OF INDIA 


73 


(fp the power to assent to, or withhold assent 
from bills, or to reserve them for the 
sigDiftcation of His^ajesty’s pleasure, 

(ftV) the power to summon forthwith a joint 
session of the Federal Legislature in cases 
of emergency, etc. etc., 

(it?) his sanction for the Provincial Bills, etc. etc. 

(B) His powers in the Administrative Sphere. 

(t) Administrative functions with regard to 
defence, ecclesiastical affairs, foreign relations 'exclud- 
ing the relations betvveen the Federation and any part 
of His Majesty’s dominions) and the Tribal areas 
are to be exercised by the Governor-General in his 
discretion. To assist him in the exercise of such 
functions, the Gover^pr-General may appoint counsel* 
lots (not exceeding three in number) responsible to 
him alone and sharing none of the responsiblity of the 
Federal Ministers to the Federal Legislature. 

(iV) The Governor-General will choose his council 
of Ministers (noT exceeding ten in number) summoned 
by him holding office during his pleasure. 

He may at his discretion preside at meetings of 
the Council of Ministers. The Ministers have no 
constitutional right under the Act^o give advice upon 
a matter declared by the Act to be within his own 
discretion though the governor may consult them. It 
i£, however, the duty of the Ministers to transmit to 
the Governor-General all such information with respect 
to the business of the Federal Government as the 
Governor-General may require or which involves any 
of his special responsibilities. 

(ill) In the discharge of his special responsibiJi- 
ties, he can act ft his discretion. He can do so for 

• [a) the prevention of any grave menace to the 
peace or tranquillity of India or anf part 
thereof ; 

{h) the safeguarding of the legitimate interests of 
minorities ; 
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(c) securing to, and to the dependants^ of, per- 

sons who are or have been members of 
the public services of any rights:provided 
these are preserved for them by or under 
the Act and the safeguarding of their 
legitimate interests. 

(d) the securing in the sphere of Executive 
action of the purpose wh;ch the provisions 
of Chapter H of Part V of the Act (which 
deals with discrimination) are designed to 
secure in relation to legislation. 

(e) the prevention of action which would subject 

goods of United Kingdom or Burmese origin 
imported into India to discriminatory or 
penal treatment. 

(/) The safeguarding cf the financial stability 
anJ credit of the Federal GovernmeDt, 

(g) the protection of the rights of an Indian 
State and the rights and^ dignity of the 
ruler thereof and 

(;») securing that in the discharge of his functions 
in mattep with respect to which he is 
required ^ to act in his discretion or to 
exercise bis individual judgment ; be is not 
prejudiced or impeded by any course of 
action taken with respect to any other 
matter. 

With re- 
gard to the 
Keserve 
Bank. 


(iv) In nominating and removing from office 

the Directors of the Bank, the Governor-General shall 
exercise his^own judgment. In the appointment and 
removal of the Governor or Deputy Governors of the 
Bank or in the suspension of the Central Board of 
the Bank, he holds his own discretion. • * 

(v) He may dissolve, extend the term of, ana 
again summon, either Chamber of the Indian Legis- 
lature. 
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(vt)^ In a case of breakdown of the constitution 
be is, in bis own discretion^ empowered to assume to 
himself by proclamation all •or any of the powers 
vested in Federal body or authority (other than the 
Federal Court) and to exercise the same in his dis- 
cretion. This proclamation goes before Parliament 
through the Secretary of State and elapses after six 
months. 

• 

Then it goes on for 12 months with Parliamentary 
sanction from the day on which it would have ceased 
to operate. If at any time, the Government of the 
Federation has for a continuous period of three years 
been earned on under such a proclamation, then, at 
the expiration of such period, the proclamation is to 
cease to have effect and the Gevernraent is to be 
earned on according fo the Act subject to any amend- 
ment of it which Parftament may make, 

(vii) The Governor-General may direct the 
Governor of any Province to discharge in his discretion 
and as his agen?, any of his I unci ions in relation to 
the tribal areas, defence, external affairs, or ecclesias- 
tical affairs or for preserving peace and tranquillity. 

{viit) The Governor-General is empowered to 
make rules in his discretion foV the transaction of 
business of the Federal Government and the allocation 
of business among Ministers and Secretaries to Govern- 
ment. 

(ix) In respect of the appointment of a Chief 
Commissioner for the Chief Commissioner’s provinces 
(such as Delhi, Ajmer-Merwara, Coorg, the Andamans 
and Nicobar Islands, and in respect of British Balu- 
chistan and in t^e direction and control bf their ad- 
ministration, the Governor-General has full discretion. 

(x) He is given the pow'cr of appointi^jg the 
Federal Public Services Commission and of the High 
Commissioner fear India, 
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(xi) He can, with the approval of the Secretary 
of State-in-Council take any part of British India 
under his immediate authority and management. 

He may declare, appoint or alter the boundaries 
of any of the provinces- 

He may make regulations for certain parts of 
British India. 

(C) In the Financial Sphere. 

(i) A‘*Financial Bill’* muct not he introduced in 
the Assembly or moved except on his recommend- 
ation. 

If a bill involves ‘‘expenditure from the revenues 
of the Federation” it shall not be passed by eiiher 
Chamber unless he recommends I't to that Chamber for 
consideration. No demand in the annual hnancial 
statement or ’budget” sh.tU be made except on his 
recommendation. 


Also if the Bill imposes or varies ^ny tax or duty 
in which the Provinces are interested — a tax or duly 
the whole or part oi the net proceed whereof are 
■"•assigned to any Province, or 

(а) varies the Aieaning of the expression ** agri* 
cultural income’’ or 

(б) affects the principles on which moneys are or 

may be distributed to Provinces or States or 
(c, imposes any such Pederal charge as is 
menticMied in Sections 137 and 438 of the 
new Act, the Governor-General’s sanction is 
necessary. 

(ft) He has financial, powers witR regard to the 
Reserve Bank Coo. 


, .. indirect mflueoce in the administration 

of the financial policy of that institution as be makes 

«Sr«nTr®'l Governor, 

and Central Board of the Bank, 



THE CONSTITUTION OF INDIA 


77 


(iti) The appointment of the Auditor General 
takes place on the recommendation of the Governor^ 
General* 

(tv) He may appoint a person to be his Finandal 
Adviser, holding office during his pleasure and deter- 
mine his salary and conditions of service. He consults 
his Ministers as to the person to be selected. 

(v) Others as stated according to the Act of 1919. 

(D) His powers*!!! the Judicial Sphere. 

(t) He may, in bis discretion, refer to the Fed- 
eral Court any question of law of special public impor- 
tance for consideration. 

(ii) If any office of a Chief Justice or a Judge 
of any High Court falls vacant and is not filled by 
His Majesty, the Governor-General can appoint for 
the interim period *any other judge to act so for 
that Court. * 

(»i) He may appoint, in the exercise of his 
individual judgment, the Advocate General of the 
Federation. 

(»v) He can exercise the royal prerogative to 
grant pardons to offenders convicted by courts of^ 
justice. 

% 

(v) He is not subject to original jurisdiction of 
any High Court and is not liable to be arrested or 
imprisoned. 

(vt) Others as statea according to the Act of 1919. 

Q. 10. Deacrihe the organization, powers 
and procedure of the Viceroy's Council. 

Ans. (A) Orgianization of the Viceroy’s 
Council. 

^According to the Act of 7P/P, there is to *be no 
statutory limit to the members of the Viceroy’s Coun- 
cil. There are in fact» now seven members including 



7S 


POUTICAL SCIENCE 


the Commander*m* Chief (who is no longer to be re- 
garded as an Extraordinary Member), appointed by the 
Crown on the advice of ^he Secretary of State, holding 
office for a term of fiive years. Every member gets 
Rs. 80,000 per annum except the Commander-in- 
Cbief who gets Rs. 10,000 a year. 

There are now three Indian members on the 
Council (though the Act of I9l9 does not prevent all 
the members of the council from being Indian). 

Three of these members must have served in 
India tor at least ten years ; one must be a Barrister 
of England or Ireland or an Advocate of Scotland or 
a pleader of an Indian High Court ot not less than 
ten years’ standing. 

(There were to be council ^ secretaries to assist 
the Viceroy’s Executive Councillors in their work but 
no such secretary ha.', been appointed.) 

The work is distributed among the members 
according to the portfolio system, each member having 
a department under him. 

The member in charge and the portfolios are: — 

U) \iceroy. — Foreign and Political Depart- 
ments. , 

(tV) Commander in-Chief.— Army and Defence. 

(ut) Home Member. General, as the Indian 
Civil Service, Internal Politics, Law and 
Order and justice, jails. Police, etc. etc. 

(tv) Finance Member. — Finance, 

(v) Member of the Railway, Commerce and 
Ecclesiastical Depart men tf. 

(vt) Law Member. — The Legislative Depart* 

^ ment. * 

(vtf) Member for the Departments of Bduca* 
tion, Health and Lands, 
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(fftV) Member for Industries and Labour, 

There is a Secretary in charge of each branch, 
who holds the rank of Secretary to Government 
and is a nominated official in one or other House of the 
Central Legislature. 

Each of the Executive Councillors is a member 
of one or other chamber of the Indian Legislature, 
and has also the right of attending in and addressing 
the chamber to w6ich he does not belong, 

(B) Powers. 

The rovernor-General has to take the consent of 
Executive Council for the following powers : 

(i) The Governor- General-in Council may sell 
and dispose of any property for the time being vested 
in His Majesty for thte Government of India or may 
raise money on such property in tbe name of the 
Secretary of State-in-Council. 

(li) The Governor General-in-Council may grant 
or dispose of any property in British India, according 
to His Majesty by escheat, forfeiture, etc. 

(tit) The council can empower tne Governor- 
General to conduct the work of the Governor-GeneralE 
in-Council himself (individually)., 

(iv) Under exceptional curcumsiances the Gover- 
nof'in-Council may declare war, etc, without the 
coders of the Secretary of Slate* in*Council. 

(t>) The council with the Govern or- General may 
issue orders to the Provincial Governments which tbe 
latter must obey. 

(vi) Tbe Governor-General in-Counsil can consti- 
tute a new Ciovernor’s or a Lieutenant-Governor’s 
Prqj'ince under certain conditions and can declare any 
territory in British India a “backward tract,” ^ 

(vii) Similarly the same body can create a 
council in any province under a Lieutenant-Governor; 


Powers. 
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rules and orders for the council by the latter must be 
approved by the fc»:mer. 

(viii) The council with the Governor.Genoral 
can take any part of British India under its immediate 
authority and can make regulations for that. The 
boundaries of any province can be changed by the 
same. 

(ix) The Standing Orders for the conduct of busi- 
ness etc., in either Chamber of the Sndian Legislature 
nr in the Provincial Legislatures can be made by the 
Governor-Genera i' in -Council. 

Also the sanction of tne Governor-General in- 
Council is necessary for the discussion of the annual 
financial statement. 

(x) This body may appoint persons to act as 
additional judges of any High Court for such period 
not exceeding twc- vears, as may be required. Also 
Chief Justice or an> other judge of the Calcutta High 
Court would be appointed for the period of any 
office fallen vacant. The same is /rue when there 
is a vacancy in the office of Advocate General of 
Bengal. 

Similarly the local limits of the jurisdiction of 
the High Court can be changed. 

(xi) The Governor-General -in Council is given 
the powers of superintendence, direction, and control 
of the civil and mditary Government of India subject 
to the orders of the Secretary of State. Every local 
Government has to obey this b<xly and keep it well' 
informed about the administration. 

(xit) It has, by delegation, powers of making 
treaties ancf arrangements with .Asiati<^ States, of the 
exercise of jurisdiction and other powers in foreign 

territory and of acquiring and ceding property. 

« 

(xtti) “It can enjoy all those powers, preroga* 
tives, privileges, and immunities appertaining to the 
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CrowQ as are appropriate to the case and consistent 
with the system of Law in force in India.” 

(C) Procedure. 

1. The Governor General acts as the President 
and appoints one of the members as Vice-President 
who acts as President in his absence. 

2. The council meets in such places as the 
Governor-General-in*Council appoints, usually once 
a week. The proceedings are private. 

3. The Governor-General or any other member 
presiding, with another member except the Comman- 
der-in-Chief, can act for the Governor-General-in- 
Council. The majority decides the issues for which 
there is difference cf opinion. If they are equally 
divided, the Governor -General or any other presiding 
officer has a casting vote. 

If, however, the issue involved pertains to the 
safety, tranquiiyty or interests of British India or of 
any part thereof, the Governor-General may override 
bis council and act on his own authority and responsi- 
bility. ^ 

But if any two dissentient members require the 
matter in dispute to be referred *to the Secretary of 
State, this can be done. The report with copies of 
any minutes must be sent to the Secretary of State. 

4. If the Governor-General is absent, then the 
Vice-President and in the latter’s absence the senicar 
member other than the Commander-in Chief, presides. 
If he is near, his signature to any ‘*act of council 
made at the meeting” is essential, if be ^refuses, the 
act becomes nul^ and void. * 

During the absence of the Govern or-General on 
tour, a member in charge of a Department mgy call 
together an informal meeting of bis colleagues to 
discuss an important matter or emergent case, 
the result being reported to the Governof-Generai.” 


Procedure. 
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chanpes its 
position. 


5, The Secretary to the Government of India 
signs all orders in the name of the Governor-General - 
in-Council and this is a legal order before any court. 

6. The Governor-General is empowered to make 
rules and orders for the more conven’ent transaction 
of business in his Council. 

(D) The Act of 1935. however, makes the 
Federal Government a Dyarchical and not a unitary 
one. There are Governor General’s* Ministers giving 
advice to him on the administration of a part only of 
the atfairs of the Federation. In the exercise of 
functions with respect to Reserved subjects, t.e-, de- 
fence, ecclesiastical affairs and external affairs (except 
the relations between the Federation and any part 
of His Majesty's dominions), he is assisted by council- 
lors, not exceeding three in number, whose salaries 
and conditions of service shall ^be decided by His 
Majesty-in-Council. 

These Councillors are responsible to the Governor- 
General alone and shall have none of the responsibility 
of the Federal Ministers lo the Fedd^ral Legislature 
and cannot be mem’oers of the council of Ministers. 

A council of Ministers not exceeding 10 in 
number, is to aid and advice the Governor-General 
in the exercise of his functions excepting such as be 
is required to discharge in his discretion. These 
Ministers are chosen by him and hold office during 
his pleasure. A minister ceases to be so if for a 
period of six consecutive months, he does not become 
a member of the Federal Legislature. The Governor- 
General can act without the advice of his Ministers, 
in such matters in respect of which he is to act in 
his discretion ; he can exercise his individual judg- 
ment and particularly in the discharge of bis special 
responsibilities (see Question 9). 

Thus financial decisions rest with the Governor- 
General though he may consult the Federal Ministers 
now and then as before the army budget is to be laid 
before the legislature, etc. 
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Q. 1 1 . It must be admitted that Parlia- 
ment has not been a just and watchful steward 
of India,” — {Ramsay Macdonald)* How far is this 
true of to-day ? What are* the ways in which 
the Parliament exercises its surveillance over 
Indian affairs ? (P. U. 1934). 

Ans. The preamble to the Government of India 
Act, 1919, states : ** It is the declared policy of 

Parliament to pro«ride for the increasing association 
of Indians in every branch of Indian administration, 
and for the gradual development of self-governing insti- 
tutions, with a view' to the progressive realization of 
responsible government in British India as an integ- 
ral part of the Krnpire.” 

This Preamble is based on the announcement 
made to the House of* Commons on August 20, 1917, 
by Mr. Montagu — >be then Secretary of State for 
India — in respect of the policy of His Majesty^s 
Government. 

The Joint Oommittee for the Act of 1935 thought 
that the Preamble had set out finally and definitely 
the ultimate aims of British Rule in India through 
Pariiament.” 

But the British Parliament has not cared much to 
stand by this declaration. If a succession of sove- 
reigns and Cabinet Ministers, and Viceroys and 
others m authority bear out the truth in that Preamble 
through certain pledges it is declared that “they have 
no legal binding on Parliament.” Mr, Winston 
Churchill repudiated the promises made in the Pre- 
amble and the promises made by responsible members 
of Government by saying that ** what politicians often 
have to do is to give an agreeable speech on a festiv'fe 
occasion.’' He went on to add : No member of the 
cabiijtet meant, contemplated or wished to suggest the 
establishment of a responsible government ^ of 
Dominion Status for India in any period which human 
beings ought to take into account." 


Preamble 
to the Act 
of 1919. 


• 

But Parliar 
meiit and 
English- 
meij do 
not stand 
by the 
preamble. 
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In India, the Nationalist movement has aimed at 
full responsible Government. The politicians *atid the 
statesmen have reminded the British Government of 
its pledge but Parliament has fail^ to fulfil its pro- 
mises advanced through the Preamble to the Act of 
1919. 

There has been no end of the attempt at “ break- 
ing to the heart the words of promise uttered to the 
ear.” * 

The Joint Parliamentary Committee Report, 1935 
fpage six) bluntly states : ‘‘ But a recognition of 
Indian aspirations^ which it is the necessary Pre- 
face to any study of Indian constitutional Pro- 
blems, is an insufficient guide to their solution. Res- 
ponsible government, to which those aspirations 
are mainly directed to-day, is not an automatic 
device which can be manufactiiVed to specification. 
It is not even a rtiachine which will run on a 
motive power ot its o\^^...The British Constitutional 
theory cannot be applied here... It can jot be acquired 
by others in the twinkling of an eye ; nor, when 
acquired, is it likely to take the same form as in 
Great Britain/' 

It means, in clear words, that it shall take thou- 
sands of years before India sees the dawn of respon- 
sible government or the fulfilment of her aspira- 
tions. Parliament would not do it because they think 
that “ Parliamentary government in India may develop 
on difierent lines Itom those of Government at 
Westminster.'’ 

Yet the Committee admit that “ Indians have 
shown, sine® 1921, a marked capacity for the orderly 
conduct of Parliamentray business, a ca'pacity which has 
^rown steadily with the growth of their experience ” 
‘‘ We cannot doubt that this apprenticeship in Parlia- 
mentary methods has profoundly affected the whole 
character of Indian public life, both by widening the 
circle of those who have bad practical contact with 
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affairs of Govern naefit and by stimulating the growth 
of a public conscience amongst the educated classes as 
a whole/’ * 

Self-government is then being denied because 
according to the same Committee, there is no considerable 
body of political opinion ; there is age old antagonism 
between Hindu and Muhammadan; there are numerous 
and self-contained^nd exclusive minorities; there is rigid 
divisions of caste inconsistent with democratic principle 
etc. In these circumstances, the Committee assert, the 
successful working of parliamentary government in the 
provinces must depend, in a special degree, on “safe- 
guards.” It is nothing but arguing in a circle. 

The promise of self-government in India should 
have been interpreted, in a broad-minded spirit. **If 
the atmosphere in which the declaration was made by 
Parliament, and the demand in response to which it 
was made, are borne in mind ; if, further, it is borne 
in mind that India was,' like the dominions, a 
signatory to the ^)eace treaties, and is and has been an 
original member of the League of Nations, there should 
be no room for doubt that England has pledged to 
India that her place in the British Commonwealth of* 


The exist- 
ing machi- 
nery of 

is not 

good. 


Nations shall exactly be the same as that of any other 
self-governing dominion.” * 

The proposals put forward by the Government in 
the Act of 1935, fall far short of even the most modest 
aspirations of an average politically minded Indian 
As io the actual administration of India^ it cannot 
be said that her economic and social problems have 
always been tackled for the exclusive interests of 
Indians. The Ottawa Agreement and Government’s 
currency and gftld export policies are the recent 
instances to show its grievous disregard of Indian 
interSsts. The Secretary of State for India who is a 
member of the Cabinet is the immediate agent of 
Parliament for the discharge of its responsibilities in 
Indian affairs. The Govemor-Greneral, and through 
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Parliament- 
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him, the provincial governments are required to pay 
due obedience to his orders. The Council of India is 
thus dependent on him/ He is for English Parlia- 
ment and not for India. 

Yet the new Act of 1935 does not contain any 
preamble like that of 1919. The latter is hopelessly 
out of date and no amount of “ interpretation ” put 
upon it can make it identical or consistent with the 
constitutional status of the dominions. That preamble 
binds India “as an integral part of the Empire,” and 
this implies the control of the Imperial Legislature, 
over the affairs of India to the detriments of Indians 
and their aspirations. Parliament has not been a just 
and watchful steward of India. 

Parliametit SttrveiUance ox^er Indian affairs. 
(i) Detailed accounts for revenue and expenditure 
are to be submitted to I’aiijamtfnt every year with 
report of the rnateiial and moral progress of India, 
(it) The accounts are to be audited by an independent 
auditor who is to submit his reporj^ to Parliament 
every year. (Hi) Appointment of commis.sions to 
report on the advisability of constitutional advance in 
India and the relaxation of control of the Secretary 
of State in regard to both reserved and transferred 
subjects require the»approval of Parliament 

Q. 12. What are the powers of the 
Viceroy in relation to his Executive Council ? 

(P, U. J935,) 

Ans. Read answer to Q. 10, and the following 

The rules for the transaction of council business, 
the allocation of portfolios among its members and the 
limitation of their .scope, are entirely* subject to his 
final decision. While he can, with the assent of his 
council restore grants refused by the Assembly, he 
can oif bis sole responsibility and initiative authorise 
such expenditure as he thinks to be necessary tea: the 
safety or tranquillity of British India or any part 
thereof. 
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The assistance of the Executive Council is indis- 
pensihie to the Viceroy in all circumstances. With 
its help, he can have the continuity of administration. 

Thereiore the members of toe Executive Council have 
a voice. J. S. Mill rightly said that ** the advisers 
attached to a powerful and self-willed man ought not 
to be put under conditions which would reduce them 
to a cypher.” 

Q. 13. Discuss the powers and functions 
of the Governor of a Province and indicate his 
relation to the Executive Council ? What is his 
position under Dyarchy ? 

Ans. Powers of the Governor; — (Basea on 
the constitution of 1935.) 

(I) Legislative. , Legis- 

lative. 

(ti) Unless thh Governor of the Province in his ^^9 Bill 
discretion thinks fit to give his previous sanction, 
there shall not be introduced or moved any Bill, or 
amendment V’hich sanction. 

(t) repeals, amends or is repugnant to any Gover- 
nor’s Act, or any ordinance promulgated in 
his discretion by the iGovernor ; or 

(ii) repeals, amends, or Effects any Act relating 
to any police force. 

(6) Previous sanction of the Governor is re- 
quired to introduce any Bill or to move any amend- 
ment in the Provincial Legislature 

(i) for making provisions for imposing or in- 
creasing any tax, or for regulating the 
bosrowing of money apd thef like ; and for 
declaring any expenditure to be charged 
on the revenues of the Federation. (S. 37 
and 82 of the Act of 1935). 
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(ft) for affecting the public revenues of a pro* 
vince or imposing any charge on* those 
revenues. 

(c) A Bill passed by the Legislative Assembly 
or in a Province which has also a Legislative Council 
by both Chambers shall be laid before the Gover- 
nor for assent. The Governor may» in his discre- 
tion, assent to the Bill or withhold assent there 
from, or reserve the Bill for ocmsideration of the 
Governor-General, or return the {Bill for recon- 
sideration. 

(ii) If the Province has also a Legislative Coun- 
cil, the Governor, after consultation with the Speaker 
and the President may make rules as to the procedure 
with respect to joint sittings of and communications 
between the two Chambers. 

(e) A Governor is empowered at his discretion, 
after consultation with the presiding officer of the 
Legislature, to make rules : - 

(f) /or regulating the procedure and the con-* 
duct of business in relation to matters arising out 
of# or affecting, any of bis special responsibilities. 

(f») for securing the timely completion of 
financial business. 

{Hi) for prohibiting the discussion o/, or the 
making of questions on, any matter connected with 
any Indian States unless the Governor, in his discre- 
tion, is satisfied that the matter affects the interest 
of the Provincial Government or of a British subject 
who is ordinarily resident in the Province, and has 
giverv his consert to the matter being discussed, or to 
|he question being asked ; * 

iiv) for prohibiting, save with the consent of tlfe 
Governor In his discretiem — 

* 

1. the discussion of or the asking of questions on 
any matter connected with relations between His 
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Majesty or the Governor General and any foreign 
State or Province ; or 

2. the discussion » except *io relation to estimates 
of expenditure of, or the asking of questions on, any 
matters connected with the tribal areas or arising out 
of or affecting the administration of an excluded 
area, or 

3. the discussion of, or the asking of questions 
on the personal conduct of the Ruler of any Indian 
State or of a member of its ruling family. 

The rules made by the Governor for these pur- 
poses shall prevail over any rule made by Legislature 
in his Province. 

(/) The Governor is conferred emergency and 
special powers to make laws in the form of Ordi- 
nances and Governor’s Acts. 

Ordinances can be issued if circumstances are 
such and require of him to discharge his functions 
well. These shall remain in force for not more than 
six months and may be extended for a further period 
not exceeding six months provided these are sent to 
the Secretary of State through the Governor-General 
and then placed before Parliament. These may be 
disallowed by His Majesty as if tnese were Acts of 
the Provincial Legislature. These should be put 
before the Provincial Legislatures also. Also the 
Govemor-Generars concurrence is essential. 

An ordinance can only be promulgated if the 
Legislature is not in session. It shall be laid before 
the Provincial Legislature and shall cease to operate 
after six weeks from the reassembly of the JLegislatur»t 
or upon the passiiJg of any resolution disapproving it 
by the Chamber or Chambers as the case may be. 

m 

Power to eoact Acts. 

# 

Before enacting such an Act, be shall have to 
send message to the Chamber or Chambers explaining 


His emer- 
gency and 
apefcial 
powers. 
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Ordinances. 


His Acts. 



